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COMPLAINT FOR ISSUANCE OF A PATENT 

(Action under Section 4915 R.S. 35 U.S.C. Sec. 63) 

Plaintiffs herein for their complaint allege: 

1 

Plaintiffs, Joseph L. Switzer and Richard A. Ward, 
are citizens of the United States and residents of Cleve¬ 
land Heights, Ohio and Nutley, New Jersey, respec¬ 
tively. 

2 

That defendant, Lawrence C. Kingsland, is Com¬ 
missioner of Patents of the United States, is a citizen of 
the United States, and has his official residence as 
Commissioner of Patents in the District of Columbia, 
and is named as defendant in this Complaint in his 
official capacity as Commissioner of Patents of the 
United States. 

3 

That this is a suit brought under the patent laws of 
the United States, and more particularly under and 
pursuant to the provisions of Section 4915, R. S. of the 
United States, 35 U.S.C. Sec. 63, as amended. 

4 

That heretofore, to-wit, on February 13,1942, plain¬ 
tiffs, Joseph L. Switzer and Richard A. Ward, were 
the true, original and first inventors of certain new and 
useful improvements in “Fluorescent Textiles”, not 
known or used by others in this country before their 
invention or discovery thereof and not patented or 
described in any printed publication in this or any 


3 


foreign country and not in public use or on sale in tjiis 
country prior to their invention or discovery thereof 
or for more than one year prior to their application 
for Letters Patent therefor, and for which invention!no 
application for Letters Patent had been filed by them 
or their legal representatives or assigns in any foreign 
country more than twelve months prior to their applica¬ 
tion for Letters Patent of the United States, and which 
invention had not and has riot been abandoned. 

5 ! 

i 

That being, as stated, the original, first and joint in¬ 
ventors of said improvements and entitled to a patent 

therefor, the said plaintiffs, Joseph L. Switzer and 
Richard A. Ward, on or about the 13th day of Febru¬ 
ary, 1942, duly filed in the United States Patent Office 
an application for Letters Patent on said invention, 
Serial No. 430,792, said application complying in all 
respects with the requirements of the law in such cases 
made and provided. 

6 ! 

i 

That the Primary Examiner of the United States 
Patent Office, to whom said application was assigned, 
finally refused allowance of the following claims in said 
application: 

4. The process of dyeing to produce a daylight 
fluorescent fabric comprising the steps of provid¬ 
ing a dye bath by dissolving a daylight fluorescent 
dye in a strong aqueous alcoholic solution, said dye 
being characterized by a greater solubility in alco¬ 
hol than in water, immersing in the dye bath a 
fabric, characterized by its tendency to be swollen 


i 

I 


4 


by the aqueous alcoholic solution and to absorb said 
dye in a state akin to solution, maintaining the 
temperature of said dye bath below that which 
swells the filaments of said fabric to coalescence, 
and then flushing the fabric with cool water to re¬ 
move said dye bath. 

5. The method of dyeing a fabric as defined in 
claim 4 in which the alcohol in the aqueous alcoholic 
solution is substantially forty percent by weight. 

6. The method of dyeing cellulose acetate fabric 
comprising the steps of providing a dye bath by 
dissolving a daylight fluorescent dye in a strong 
solution of a solvent and water, said dye being 
characterized by its lesser solubility in water than 
in said solvent in which solvent said dye, water and 
cellulose acetate are each soluble, immersing in 
said dye bath cellulose acetate fabric characterized 
by its tendency to be swollen to incipient coalescence 
by said dye bath, removing said fabric before 
coalescence, and then flushing said cellulose acetate 
with water to remove said dye bath. 

7. The method of dyeing cellulose acetate fabric 
comprising the steps of dissolving a daylight 
fluorescent dye, characterized by a greater solubil¬ 
ity in alcohol than in water, in a strong solution of 
alcohol in water to form a dye bath, immersing 
cellulose acetate fabric in said dye bath, said dye 
bath and said fabric being proportioned so that the 
maximum possible absorption of dye into said 
fabric cannot exceed 0.8%, by weight, of the fabric, 
maintaining said dye bath below that temperature 
at which said dye bath swells the filaments of the 
fabric to coalescence, and flushing said cellulose 
acetate fabric with cool water to remove said dye 
bath. 
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8. The method of dyeing cellulose acetate fabric 
to provide a daylight fluorescent fabric compris¬ 
ing the steps of providing a dye bath by dissolving 
a fluorescent dye derived from dialkylaminophenol 
in a strong aqueous solution of alcohol, said dye 
being less than two per cent, by weight, of said 
solution, immersing cellulose acetate fabric in said 
dye bath, maintaining said dye bath below jthe 
temperature at which the dye bath causes the fila¬ 
ments of the fabric to coalesce, and then flushing 
said cellulose acetate fabric with cool wateit to 
remove said dye bath. 

9. The method of dyeing cellulose acetate fabric 
to provide a daylight fluorescent fabric comprising 
the steps of providing a dye bath by dissolving a 
fluorescent dye derived from monoalkylamino- 
phenol in a strong aqueous solution of alcohol, said 
dye being less than two percent, by weight, of said 
solution, immersing cellulose acetate fabric in said 
dye bath, maintaining said dye bath below the tem¬ 
perature at which the dye bath causes the filaments 
of the fabric to coalesce, and then flushing said 
cellulose acetate fabric with cool water to rempve 
said dye bath. 

10. The method of dyeing cellulose acetate 
fabric to provide a daylight fluorescent fabric 
comprising the steps of providing a dye bath by 
dissolving a fluorescent dye derived from diethyl- 
aminophenol in a strong aqueous solution of alco¬ 
hol, said dye being less than two per cent, by weight, 
of said solution, immersing cellulose acetate fabric 
in said dye bath, maintaining said dye bath below 
the temperature at which the dye bath causes the 
filaments of the fabric to coalesce, and then flushing 
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said cellulose acetate fabric with cool water to 
remove said dye bath. 

11. As a composition of matter, a dyed fabric 
comprising a fabric of organic filaments and a 
daylight fluorescent dye dispersed in said filaments 
of said fabric, said dye exhibiting a lesser solubility 
in water than in an organic solvent for said dye and 
water, said dye being so arranged and oriented in 
said filaments of said fabric that said fabric ex¬ 
hibits daylight fluorescence. 

12. As a composition of matter, a dyed fabric 
comprising a fabric of cellulose acetate filaments 
and a daylight fluorescent dye dispersed in said 
filaments, said dye exhibiting a lesser solubility 
in water than in an organic solvent for said dye and 
water, said dye being so arranged and oriented in 
said filaments of said fabric that said fabric ex¬ 
hibits daylight fluorescence. 

13. As a composition of matter, a dyed fabric 
comprising a fabric of cellulose acetate filaments 
and a fluorescent dye derived from monoalky- 
laminophenol so dispersed and oriented in said fila¬ 
ments that said fabric exhibits daylight fluores¬ 
cence. 

14. As a composition of matter, a dyed fabric 
comprising a fabric of cellulose acetate filaments 
and a fluorescent dye derived from dialkylamino- 
phenol so dispersed and oriented in said filaments 
that said fabric exhibits daylight fluorescence. 

15. As a composition of matter, a dyed fabric 
comprising a fabric of cellulose acetate filaments 
and a fluorescent dye derived from diethylami- 
nophenol so dispersed and oriented in said fila¬ 
ments that said fabric exhibits daylight fluores¬ 
cence. 
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16. The process of dyeing to produce a day¬ 
light fluorescent fabric comprising the steps of 
providing an aqueous dye bath containing not more 
than two percent, by weight, of a daylight fluores¬ 
cent dye in solution, immersing in said dye bath 
a fabric characterized by its tendency to absorb said 
dye in a state akin to solution and to be swelled by 
the dye bath, the weight of fabric immersed in said 
bath being proportioned to the weight of dye in 
said bath so that the maximum possible weight of 
dye which can be absorbed into said fabric will not 
exceed 0.8% of the weight of the fabric, maintain¬ 
ing said fabric in said dye bath until the dye| has 
penetrated into the fabric in a state akin to solu¬ 
tion, maintaining the temperature of the dye hath 
below that at which said dye bath swells the fila¬ 
ments of said fabric to coalescence, and then flush¬ 
ing the fabric to remove said dye bath. 

_ ! 

17. The process of dyeing to produce a daylight 

fluorescent fabric comprising the steps of providing 
a dye bath by dissolving a daylight fluorescent! dye 
in a strong aqueous solution of a mutual solvent for 
said dye and water, said solvent also constituting a 
swelling agent for the fabric to be dyed, immersing 
in said dye bath a fabric characterized by its tend- 
ency to absorb said dye in a state akin to solution, 
the weight of fabric immersed in said dye bath 
being proportioned with respect to the weight of 
said dye bath so that the maximum possible weight 
of dye which can be absorbed by said fabric will not 
exceed 0.8% of the weight of said fabric, maintain- 


i 


i 
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ing said fabric in said dye bath until said dye is 
absorbed into the filaments of said fabric in a state 
akin to solution, maintaining the temperature of 
said dye bath below the temperature causing incip¬ 
ient coalescence during the time said dye is being 
absorbed, removing said fabric from said dye bath 
and then flushing the fabric in cool water to remove 
said dye bath. 

7 

That in due time and in compliance with the laws and 
regulations in such cases made and provided, an appeal 
was taken from said final rejection to the Board of Ap¬ 
peals of the United States Patent Office, and the said 
Board of Appeals, after hearing the said appeal, as the 
plaintiffs submit, incorrectly and contrary to the law 
and the facts submitted to said Board of Appeals, af¬ 
firmed the final rejection made by the Primary Ex¬ 
aminer, and refused a patent upon the said application, 
as from duly authenticated copies of said application 
and of the aforesaid proceedings in the Patent Office 
will more fully and at large appear. 

8 

Plaintiffs further state that no appeal has been taken 
from said decisions of the Board of Appeals to the 
Court of Customs and Patent Appeals, Washington, 
D. C., or to any other higher tribunal, and no such ap¬ 
peal is pending or has been decided, and this bill is filed 
within the six months’ period following the decisions of 
the Board of Appeals of August 11,1948 and October 
4,1948, as required by law. 
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Wherefore, plaintiffs bring this suit under anil in 
accordance with the provisions of the statute made and 
provided in such cases, and pray this Honorable Court: 

1. To decree that plaintiffs, Joseph L. Switzer and 
Richard A. Ward, are the true, first and joint inventors 
of the improvements described in said application; and 
defined in said claims 4 to 17, inclusive, aforesaid,land 
are entitled to receive Letters Patent of the United 
States for such invention. 

i 

2. To authorize and direct the Commissioner of 
Patents to issue a patent on the claims aforesaid. 

3. That summons addressed to the defendant, Law- 

• i 

i 

rence C. Kingsland, issued out of this Court command- 

i 

ing him to appear and answer this complaint and to 
abide by and perform such order and decree as 'this 
Court may adjudge. 

4. For such other, further, and alternate relief as 
equity may require. 

Joseph L. Switzer, 

Richard A. Ward, 

By Ely & Frye, 

Albert L. Ely, Jr., 

Attorneys for Plaintiffs. 

. 

Bacon & Thomas, 

By Stephen W. Blore, 

Attorneys for Service. 

Ely & Frye, 

Albert L. Ely, Jr., 

919 National City Bank Bldg. 

Cleveland 14, Ohio. 

Bacon & Thomas, 

540 Shoreham Bldg. 

Washington 5, D. C. 
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Filed March 23, 1949. Harry M. Hull, Clerk. 

United States District Court for the District of 

Columbia 

Civil Action No. 597-49 

Joseph L. Switzer and Richard A. Ward, plaintiffs, 

v. 

Lawrence C. Kingsland, Commissioner of Patents, 

DEFENDANT. 

W. W. Cochran, Solicitor, 

United States Patent Office, 

Washington 25, D. C. 

Attorney for Defendant. 

Answer to Complaint 

To the Honorable the Judges of the United States Dis¬ 
trict Court for the District of Columbia. 

1, 2, 3. Defendant admits the allegations of para¬ 
graphs 1, 2, and 3. 

4. He admits that on February 13, 1942 plaintiffs, 
claiming to be the true, original and first inventors of 
certain alleged new and useful improvements in Fluo¬ 
rescent Textiles filed in the Patent Office an application 
for patent thereon and in said application made aver¬ 
ments corresponding to the allegations of paragraph 4. 
He denies for reasons hereinafter given that such al¬ 
legations are sufficient to justify the issuance of a patent 
on said application. He denies that plaintiffs were the 
true, original and first inventors of the subject matter 
claimed in said application. 
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5. He admits that said application was duly filed on 
February 13, 1942 and was given Serial No. 430,792. 
He denies for reasons hereinafter given that plaintiffs 
are the original, first and joint inventors of the subject 
matter claimed in said application and denies that 
plaintiffs are entitled to a patent thereon. 

6. He admits the allegation of paragraph 6. 

7. He admits the allegations of paragraph 7, except 
the allegation that the affirmance of the rejection of 
claims 4 to 17, inclusive, of plaintiffs * application was 
incorrect and contrary to the law and the facts. He 
states that said claims are unpatentable in view of the 
following prior patents and for the reasons given by the 
Examiner in his Statement dated January 7,1948 and 
in his Reply to Brief dated June 23, 1948 and by the 
Board of Appeals in its decisions dated August 11,1948 
and October 4,1948, copies of which will be furnished 

i 

at the trial: 

Abel (Br.), 1,939, Nov. 15,1906; 

Rhodiaseta (Fr.), 579,896, Aug. 16,1924; 

Imperial (Br.), 412,952, July 5,1934; 

Ellis, 2,053,276, Sept. 8,1936; j 

Paine et al., 2,089,413, Aug. 10,1937; 

Rivat (Fr.), 847,107, June 26,1939. 

i 

i 

Profert is hereby made of copies of the above cited 
patents. 

8. He admits the allegations of paragraph 8. 

j 

i 

******* 
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Filed December 14,1949. Harry M. Hull, Clerk. 

In the United States District Court for the District 

of Columbia 

Civil Action, No. 597-49 

Joseph L. Switzer and Richard A. Ward, plaintiffs, 

v. 

Lawrence C. Kingsland, Commissioner of Patents, 

DEFENDANT 

Order 

Upon consideration of the fact that John A. Marzall 
succeeded to the office of Commissioner of Patents on 
December 2,1949, in place of Lawrence C. Kingsland, 
who resigned, and it appearing that there is substantial 
need for continuing and maintaining the above-entitled 
action, now therefore it is this 13th day of December 
1949 

Ordered that John A. Marzall, Commissioner of 
Patents be and he is hereby substituted as party defend¬ 
ant in place of Lawrence C. Kingsland, formerly Com¬ 
missioner of Patents. 

H. F. SCHWEINHAUT, 

Judge . 
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Filed November 27,1950. Harry M. Hull, ClerkL 

. 

In the United States District Court for the District 

of Columbia 

Civil Action, No. 597-49 j 

Joseph L. Switzer and Richard A. Ward, plaintiffs, 

i 7 

vs. 

John A. Marzall, Commissioner of Patents, j 

DEFENDANT. 


Memorandum Opinion 

j 

The process which plaintiff herein seeks to patent is 
that of dyeing fabric, particularly cellulose acetate, to 
obtain a daylight fluorescent fabric. 

Briefly, he accomplishes this by dissolving a daylight 
fluorescent dye in a strong aqueous alcohol, or otjher 
solution of water and a solvent which swells the fibers 
of the fabric so that they will obsorb the dye, immersing 
the fabric in the dyebath, maintaining the temperature 
of the bath below that which swells the filaments of 'the 

i 

fabric to coalescence, and then flushing the fabric with 
cool water to remove the dye bath. 

The patent has been denied by the Patent Office on the 
ground that the various steps have been anticipated by 
prior patents, domestic and foreign. While it is ad¬ 
mitted that plaintiff obtains improved results, it is eon- 
tended that his process merely combines steps used in 
prior patents and uses materials already known to be 
effective in the dyeing of cellulose acetates. 

While it is true that the materials used or one or more 


of the steps in plaintiff's process may be found in one 
or more of the patents to which defendant refers, none 


i 

! 

I 

! 
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of the prior patents is such an anticipation that it bears 
“within its four corners adequate directions for the 
practice” of plaintiff’s process, 1 nor do the combined 
references constitute anticipation under the test— 
“Would a man who was grappling with the problem 
solved by the patent attacked, and having no knowledge 
of that patent, if he had the alleged anticipation in 
his hand, have said: ‘That gives me what I wish?’ ” 2 

The only one of the prior patents which specifically 
relates to a process of obtaining fluorescent effects on 
textiles is the Paine patent (#2,089,413), which pro¬ 
vides a process for attaining fluorescence on wool and 
cotton materials under ultra-violent light, but plainly 
indicates that materials so treated have no fluorescence 
when viewed by daylight. 

The Bhodiaseta patent (French), the chief disclosure 
of which was prel im inary treatment of cellulose acetate 
fibers with certain substances not theretofore used for 
communicating to cellulose acetate an affinity for dye¬ 
stuffs, mentions in two examples that the color obtained 
is “a very fluorescent rose.” However, there is no 
clear and definite disclosure that textiles treated by 
the Bhodiaseta process are daylight fluorescent such as 
would constitute anticipation of plaintiff’s invention, 
and nothing in the patent indicates that the origiators 
were aware that fabrics treated by a variation of the 
process therein described would be daylight fluorescent.® 

It is true that the fact that an applicant for patent 
is the first to combine prior art disclosures does not en¬ 
title him to a patent, where the combination is the 

1 Dewey & Almy Chemical Co. v. Mimex Co., 124 F. 2d 986. 

2> 8 Becket v. Coe, 69 App. D.C. 51, 98 F. 2d 332. 
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result of mere mechanical skill applied to an idea or 
ideas previously disclosed and neither the means em¬ 
ployed nor the result obtained are novel. 4 But 
patentability may be shown, although the invention 
rests, as do its claims, upon a combination of elements 
already known. 5 “The fact that a combination later 
appears to be a simple one does not necessarily negative 
the presence of a high degree of inventive genius.? 6 

i 

So, too, a process based on a known procedure, merely 
omitting one step and making new and better use bf 
the old instrumentalities to obtain an improved 
product, 7 and a process which reversed steps in a manu¬ 
facturing process to secure an improved result, 8 have 
held patentable. The element essential to inven¬ 
tion, however it may be manifested, is the “uncommon 
talent” which is the root of invention in a patentable 
sense. 9 

I find that the plaintiff’s process, while utilizing cer¬ 
tain materials and processes made known by prior 
patents, attains a new result, namely, daylight fluores¬ 
cent fabrics, or, at the least, substantially enhanced 
qualities of utility, namely, fluorescence of fabrics en¬ 
hanced to a degree never before conceived of, and does 
exhibit the necessary spark of genius; and that there¬ 
fore plaintiff is entitled to a patent. 10 
^__ 

4 Electric Cable Joint Co. v. Edison Co., 292 U. S. 69. 

5 Electrons, Inc. v. Coe, 69 App. D.C. 181, 99 F. 2d 414. 

6 Electrons, Inc. v. Coe, supra citing Webster Loom Co. v. Higgins, 
105 U. S. 580. 

7 Lawther v. Hamilton, 124 U. S. 1. 

8 In re Butz, 58 App. D.C. 354, 30 F. 2d 878. 

9 Standard Oil Development Co. v. Marzall, 181 F. 2d 280 (U.S. 
App. D.C.). 

19 Becket v. Coe, supra. 


i 

i 



16 


While the commercial success of a new development 
does not render a patent valid, the Supreme Court has 
stated that “in cases where the question of patentable 
invention is a close one, such success has weight in tip¬ 
ping the scales of judgment toward patentability.” 11 
In the instant case I find the widespread recognition by 
industry, government, and the public of the utility 
of materitls treated by plaintiff’s process, and the fact 
that established firms have become licensees of plain¬ 
tiff prior to his obtaining of a patent, sufficient to tip 
the scales in favor of patentability, if it be conceded that 
the question is a close one. 

Counsel will prepare appropriate findings of fact, 
conclusions of law, and order. 

R. B. Keech, 

Judge . 

November 22, 1950. 


11 Jungerson v. Ostby & Barton Co., 335 U.S. 560. 
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Filed December 13,1950. Harry M. Hull, Clerk.j 

| 

In the United States District Court 
for the District of Columbia 

I 

Civil Action No. 597-49 

i 

Joseph L. Switzer and Bichard A. Ward, plaintiffs, 

vs . 

i 

John A. Marzall, Commissioner of Patents, defend¬ 
ant 

Findings of Fact and Conclusions of Law 

i 

1 

1. This is a suit brought in due course under the pro¬ 
visions of Section 4915 E.S. (35 U.S.C. 63) in which 
plaintiffs seek the issuance of a patent containing 
claims 4, 5, 6, 7, 8, 9,10,11,12,13,14,15,16 and 17 of 
their patent application in suit, Serial No. 430,792, 
filed February 13,1942, and entitled “Fluorescent Tex¬ 
tiles”, the same having been denied by defendant in 
proceedings before the Primary Examiner and the 
Board of Appeals in the Patent Office. 

2. Plaintiffs’ application in suit discloses daylight 
fluorescent fabrics dyed by a process of dissolving a 
daylight fluorescent dye in a strong aqueous alcohol or 
other solution of water and a solvent which swells the 
fibers of the fabric so that they will absorb the dye, 
immersing the fabric in the dyebath, maintaining the 
temperature of the bath below that which swells the 
filaments of the fabric to coalescence during the time 
of immersion, and then flushing the fabric with cool 
water to remove the dyebath. The preferred fabric 


I 

i 
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disclosed in the application is daylight fluorescent cel¬ 
lulose acetate. 

3. The references cited by the defendant and relied 
upon at the trial, namely, British Patent Nos. 1,939 
(of 1906), and 412,952; French Patent Nos. 847,107 
and 579,896; United States Patent Nos. 961,241,1,968,- 
819, 2,053,276, 2,089,413, and 2,182,964; and Colour 
Index, (Society of Dyers and Colourists, 1924) disclose 
materials and process steps utilized by plaintiffs, but 
none of said references, either singly or in combination, 
would suggest or teach plaintiffs’ process or the day¬ 
light fluorescent fabrics obtained by plaintiffs, nor do 
any of said references indicate that the prior art was 
aware that changes in the prior art processes, as by 
omission of a process step or reversal of order of proc¬ 
ess steps, or substitution or addition of one step or 
steps of one known process in or to the steps of another 
known process, might produce a daylight fluorescent 
fabric. 

4. Plaintiffs exhibited the uncommon talent, which 
is the root of invention in the patentable sense, in in¬ 
venting their process and the product thereof, and said 
process and product are, therefore, patentable. 

5. Plaintiffs achieved a new result by their process, 
namely, daylight fluorescent fabrics, or, at least, fabrics 
of substantially enhanced qualities of utility, namely, 
fluorescence enhanced to a degree never before con¬ 
ceived of and, in achieving said process and product, 
plaintiffs exhibited the necessary spark of genius en¬ 
titling them to a patent for their invention. 
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6. Industry, government, and the public have recog¬ 
nized the utility of the plaintiffs’ process and product 
and established firms have become licensees under 
plaintiffs’ inventions prior to the grant of a patent 
therefor. If the question of patentability were close, 
such commercial success and recognition would estab¬ 
lish patentability. 

7. Claims 4, 5, 6, 7, 8, 9,10,11,12,13,14,15,16 and 
17 in suit are patentable and plaintiffs have complied 
with the patent statutes in filing and prosecuting bef pre 
the Patent Office the application in suit containing said 
claims. 


CONCLUSIONS OP LAW 


i 


1. Where new and unexpected results are obtained, 
a process which is a new combination of old process 
steps and which required more than expected mechani¬ 
cal skill to effect, is patentable and the new and novel 
products of such a process are likewise patentable. 

2. Patentability is not negatived by the fact that a 
process may later appear to be a simple one, or that the 
process omits one step of a known process or reverses 
steps of a known process, or combines known process 
steps, where the results obtained and the product 
thereof are new, novel, and improved to an extent never 
before conceived of by the prior art. 

! 

3. Commercial success and utility recognized by in¬ 
dustry, government, and the public establish patentabil¬ 
ity if the fact of patenability should otherwise be 
closely questionable. 

4. Plaintiffs, Joseph L. Switzer and Richard A. 
.Ward are entitled to a patent containing the specifica- 


i 


i 
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tion and claims, namely claims 4, 5, 6, 7, 8, 9, 10, 11, 
12,13,14,15,16 and 17 of the application in suit. 

R. B. Keech, 

Judge. 

Filed Dec. 13, 1950. Harry M. Hull, Clerk 

In the United States District Court for the 
District of Columbia 

Civil Action No. 597-49 


Joseph L. Switzer and Richard A. Ward, plaintiffs 


vs. 

John A. Marzall, Commissioner of Patents, 

DEFENDANT 

Decree 

This cause came to be heard at this term, and there¬ 
upon on consideration thereof and all the evidence pre¬ 
sented therein, it is this 13th day of December, 1950, 

Ordered, adjudged and decreed that: 

1. Defendant is hereby authorized to issue to plain¬ 
tiffs Letters Patent of the United States upon plain¬ 
tiffs 7 patent application Serial No. 430,792, filed Feb¬ 
ruary 13,1942, and containing claims 4, 5, 6, 7, 8, 9,10, 
11,12, 13,14,15, 16 and 17 of said application on the 
filing by plaintiffs in the Patent Office of a copy of the 
adjudication herein and otherwise complying with the 
requirements of law. 
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2. Defendant be awarded his costs herein under 
Revised Statute 4915. j 

R. B. Keech, 

Judge . 


Piled Peb. 10,1951. Harry M. Hull, Clerk, j 

United States District Court for the District of 

Columbia 

Civil Action No. 597-49 j 

Joseph L. Switzer and Richard A. Ward, plaintiffs 

i 

v. ! 


John A. Marzall, Commissioner of Patents, 


defendant 


1 


Notice of Appeal 

i 

Notice is hereby given this 9th day of February 1951 
that defendant John A. Marzall, Commissioner of Pat¬ 
ents, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the 
decree of this Court entered on the 13th day of Decem¬ 
ber 1950 in favor of plaintiffs Joseph L. Switzer and 
Richard A. Ward, against defendant, John A. Marzall, 
Commissioner of Patents, the Court having decreed that 
defendant is authorized to issue to plaintiffs letters 
patent of the United States upon plaintiffs’ patent 
application Serial No. 430,792, filed February 13,1942 
and containing claims 4 to 17, both inclusive. 

E. L. Reynolds, 

Solicitor, United States Patent Office, 

Attorney for Defendant. 
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The claims fall into two categories, and I should like 
to point those out. They are method claims, and they 
are composition article claims. 

The article claims are obviously of much broader 
scope than the process or method claims. If Your 
Honor will look at the element folder, on page 3, Claim 
11, it defines: 

“As a composition of matter, a dyed fabric 
comprising a fabric of organic filaments and a day¬ 
light fluorescent dye dispersed in said filaments of 
said fabric, * * *” 

Then it defines the dye as 

“exhibiting a lesser solubility in water than in an 
organic solvent for said dye and water, said dye 
being so arranged and oriented in said filaments 
of said fabric that said fabric exhibits daylight 
fluorescence.” 

The only materials defined in that claim are: 

“a fabric of organic filaments and a daylight 
fluorescent dye dispersed” 

therein. 

As to these article claims, my feeling is that since the 
British patents disclose identical materials and the 
identical method of application, the fabric must re¬ 
spond to the definition set forth in those article claims. 
The fabric produced according to the British process 
must respond to the definition of that claim. 

In connection with these plans, I am afraid I have an¬ 
other piece of evidence which probably will be objected 
to. I have what you might say is the bible of the dyers 
industry, the Society of Byers and Colourists, Color 
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Index, in which are listed the different colors by name, 
by number, method, preparation, discoverer of the par¬ 
ticular dye, description of the properties, and methods 
of application. I hand this up to the Court and ask the 
Court to look at the left-hand side, under number 752. 

j 

That is the color index number. On the extreme right, 
in the fourth paragraph, under, “Dyes,” in the column, 
“Description — Properties — Mode of Application,” 
there is the statement that acetyl-silk is dyed pink with 
a marked yellow fluorescence. 

The Court: I have not found it. 

Mr. Schimmel: It is directly opposite number 752, 
in the last column, under the heading, “Dyes,” there. 
The Court: Oh, I see it. 

Mr. Schimmel : The last line reads: 

“acetyl-silk pink with a marked yellow fluores¬ 
cence.” i 

There is an acetyl-silk fabric which is dyed with the 

i 

same kind of dye that the applicants are using—rhoda- 
mine dye—and it states that it has a marked yellow 
fluorescence. 

i 

To us—to me, at least, I should say—that is a com- 

i 

plete anticipation of the article claims defined in the 
complaint. I urge that before Your Honor in this 

i 

case. 

******* 


j 

i 

i 

i 
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Thereupon, Geoffrey Donald Dane was called as a 
witness and, being first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Ely: 

Q. Will you state your name, please? 

A. Geoffrey Donald Dane. 

Q. Your residence? 

A. 9 Hagner Road, Beckenham, Kent, England. 

Q. What is your occupation, Mr. Dane? 

A. Company director. 

By the Court : 

Q. Of what ? 

A. Printing ink and display colors. 

By Mr. Ely: 

Q. What is the name of your company? 

A. Dane and Company, Limited. 

Q. When was that company founded? 

A. 1853. 

Q. The profession that your company is engaged in 
is that of colorists ? Did I understand you to say that ? 
A. Yes. 

Q. You say you sell printing inks. For printing on 
what materials ? 

A. Practically every material there is—paper, plas¬ 
tics, fabrics, textiles. Practically any material that 
can be thought of. 

Q. You are familiar with colors and look out for 
colors as such in your work, do you not ? 
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I 

A. That is my trade. 

Q. Your company is now a licensee under British 
patent applications owned by the plaintiff, Switzer 
Brothers, here; is that correct? 

A. Yes. 

Q. Prior to your first connection with and seeing the 
Switzer daylight fluorescent colors, had you seen mate¬ 
rials in England, the continent of Europe, or elsewhere 
that absorbed these daylight fluorescent colors which 
exist in the fabrics which are hung across the rail there, 
which fabrics we will introduce in evidence as Plain¬ 
tiffs’ Exhibit 2? 

Mr. Schimmel: No objection. 

The Court: No objection. That will embrace all of 
them? Seven, are there? 

Mr. Ely: Six. 

The Court: Anyway, it will be understood that they 
are Plaintiffs’ Exhibit 2, and they are received in evi¬ 
dence, there being no objection. 

(The fabrics referred to were marked as Plain¬ 
tiffs’ Exhibit 2 and received in evidence.) 

Mr. Ely : If it please the Court, I should like to leave 
just a sample of the plaid fabric in Exhibit 2. That is 
a very new fabric, and I promised my clients I would 
bring most of it back. 

The Court : That is all right. 

Mr. Ely : Will you read the question, please ? 

The Reporter: (Reading) “Question: Prior to your 
first connection with and seeing the Switzer daylight 

fluorescent colors, had you seen materials in England, 
the continent of Europe, or elsewhere that absorbed 
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these daylight fluorescent colors which exist in the fab¬ 
rics which are hung across the rail there, which fabrics 
we will introduce in evidence as Plaintiffs’ Exhibit 2?” 

The Witness: No. 

By Mr. Ely : 

Q. Do you mean by that, sir, that you have never seen 
fabrics with such brilliance ? 

A. I have never seen such brilliant colors before. 

Mr. Schimmel : May I ask how old the witness is ? 

The Couet : Yes. 

By The Coubt: 

Q. How old are you, sir? 

A. Thirty-six. May I make a remark there, sir? I 
might remark that my firm is a family firm, and my 
father has been in it considerably longer than me, and 
he would not believe his eyes when I showed him these 
colors when I first came back. 

Mr. Ely: I think I will have to ask some leading 
questions. 

Mr. Schimmel : It is all right with me. 

By Mr. Ely: 

Q. As I understand it, Mr. Dane, your firm is import¬ 
ing pigments of the same colors as the fabric here. 

Mr. Ely : Now, may I make an aside to the Court that 
we are not concerned about the pigments as such. The 
Switzers have developed a line of pigments for some 
colors. 
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By Mr. Ely: 


Q. Your firm is importing into England the pigments 
of the same colors? 


A. Yes. 

Q. Will you explain to the Court the procedure neces¬ 
sary now in England, in connection with the importa¬ 
tion of such pigments, which requires the establishment 
of the novelty of such pigments. 


Mr. Schimmel : I object to that. 

The Court: I think I will have to sustain that.' 
is testifying really what the law of England is. 

Mr. Ely : Excuse me. 


He 


i 

By Mr. Ely: 


Q. Will you explain the procedure involved in im¬ 
porting daylight fluorescent pigments into England 

Mr. Schimmel: I object to that, Your Honor. 

The Court: What would be the probative value of 
that, so far as this case is concerned, sir? 

Mr. Ely: I believe the witness will testify that be¬ 
fore these materials can be imported into England, they 
must be checked in order to determine the novelty. 

The Court: I will sustain the objection. 

Mr. Ely: That is all with this witness on direct ex- 
amination. 

Mr. Schimmel : I have no questions. 

The Court : All right. You may step down, Mr. Bane. 

(The witness left the stand.) 


i 

i 
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Thereupon, Joseph L. Switzer was called as a wit¬ 
ness and, being first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Ely: 

Q. Will you state your name, please? 

A. Joseph L. Switzer. 

Q. What is your occupation, Mr. Switzer? 

A. I am vice president of Switzer Brothers, Incor¬ 
porated. 

Q. What are your duties as vice president of Switzer 
Brothers, Incorporated? 

A. To direct research and conduct production devel¬ 
opment. 

Q. In what field are you active, Mr. Switzer? 

A. In the field of fluorescence and color. 

Q. I hand you here a dye sample or swatch book. 
Will you identify it and explain it to the Court? 

A. This is a color card produced by Ciba, of Basle, 
Switzerland. It gives swatches of various dyes prop¬ 
erly dyed on to fabrics. Included among those dyes are 
various types of rhodamine. The date of this folder is 
not given, but it is obviously a very old folder. 

Q. Mr. Switzer, from the opening statement it ap¬ 
pears that there is no issue between the parties that as 
to the fabrics for which you are- 

Mr. Ely: Excuse me. There is one other question 
before we get into that. 

By Mr. Ely: 

Q. You are one of the joint inventors of the appli¬ 
cation in suit; is that correct? 
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A. I am. 

Q. I will rephrase the question. 

From the opening statement, it is apparent that there 
is no issue between the parties that some of the dyes 
that are used to produce the daylight fluorescent fabrics 
you are claiming, as shown by Exhibit 2, are old dyes. 
Nor is there any contest or question that the cellulose 
acetate fabric which is dyed by the dyes is as a raw 
fabric an old fabric. 

Will you please explain to the Court in your own 
words what you believe is novel about the fabrics you 
are claiming? 

A. Yes. The fabric, in the case of our daylight 
fluorescent effects, contains the dye in a different state 
of molecular distribution than does most fabric winch 
is dyed by the ordinary processes. 

Daylight fluorescent dyestuffs have been known for 
many years, but their property of daylight fluorescence 
is not apparent in the crystalline or solid state of the 
dye. 

If you look at the powder—the dye itself as a powder 
—it has brilliant selective color reflection and absorp¬ 
tion, but exhibits little or no fluorescence, even when 
exposed to intense ultra-violet radiations in the dark. 

When such dyes are put into a solvent, or dissolved, 

i 

and the concentration of the dye is brought to a rela¬ 
tively dilute stage, then you see, in addition to the color, 
a brilliant secondary effect, which is due to the fluores¬ 
cence of the dye. That dyestuff, in other words, must be 
in a state of solution in order to exhibit the combined 

i 

effect of color plus efficient fluorescence. 

Now, the nature of the solvent—the chemical nature 

i 


| 

i 


i 



of the solvent—has a great deal to do with the fluores¬ 
cent effect. It is possible to dissolve a fluorescent or 
daylight fluorescent dye without having the solution 
possess daylight fluorescence. 

The concentration of dye in the solution is another 
important factor as to whether or not the dye will show 
the combined effect of color and daylight fluorescence. 
In other words, if you dissolve a daylight fluorescent 
dyestuff to the extent of one percent in a solution of 
alcohol, it exhibits powerful color and is augmented by 
daylight fluorescence. If you dissolve 10 percent of the 
same dyestuff in the same solution, it exhibits powerful 
color but little, if any, fluorescence. 

One of the reasons why we think that happens is that 
the space or the distance between the dye molecules is 
not sufficient, so the energy of excitation is dissipated as 
heat rather than allowed to be converted into light 
which would be emitted. 

Q. Perhaps you can explain that by reference to the 
drawings in the application, our Exhibit 3. It is also 
Exhibit K of the drawings of the patent application. 

A. Figure 1. 

Q. Will you explain that matter of the arrangement 
of the dyes with respect to the filament as shown by the 
drawing? 

A. Yes, I will. Figure 1 shows a cross-section of a 
textile filament. The small circles that you note repre¬ 
sent a dyestuff which has been exhausted on to that 
fiber from an extraneous solution. 

Figure 2 shows relatively the same number of dye 
molecules, but they are uniformly, or quite uniformly, 
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spaced throughout the filament rather than concen¬ 
trated or closely spaced together on the surface. 

i 

Keep in mind that the same number of dye molecules 
may be involved in either case, and the same filament 
may be involved in either case. 

Q. With reference to the figures, which one could! be 
daylight fluorescent, and which one not daylight 
fluorescent, Mr. Switzer? 

A. Figure 2 would be daylight fluorescent if the dye¬ 
stuff selected exhibited such a property. 

In Figure 1, even though the dyestuff in solution ex¬ 
hibited such a property, it would not be fluorescent to 
any great degree in that state of affairs. 

i 

Q. Now, with reference to Exhibit 3, which we would 
like to introduce in evidence- 

i 

Mr. Schimmel : Which is that ? 

Mr. Ely : This is Ciba. 

Mr. Schimmel: I think I will object to that, Your 
Honor. There has been no real identification of this 
exhibit. We have no date on it. We know nothing 
about it except that it has been brought here. 

i 

The Court: Have you any further way of supple¬ 
menting the testimony, Mr. Ely, with reference to that ? 
It is apparent that we will not finish today, so let it be 
marked as Plaintiff’s Exhibit 3 for identification. 
Then, if you find that you can properly explain it and 
wish to reoffer it, we will deal with it then. 

(The Ciba chart was marked as Plaintiffs’ Exhibit 3 
for identification.) 

The Witness : It can be identified. 

i 

i 

i 

i 

i 

i 
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By Mr. Ely: 

Q. Turning to swatches 22 and 23, will you explain to 
the Court the dyes that are used in dyeing the fabric 
shown there ? 

A. The dyestuff used in dyeing Sample 22 of this ex¬ 
hibit is Rhodamine B Extra, also known as Rhodamina 
B Extra, a three-tenths of one percent dyeing. That 
percentage, sir, means the amount of or the weight of 
the dye used in respect to the weight of fabric. That 
dyestuff is the identical dye used, in approximately the 
same proportion, on the neon red fabric exhibited prior 
to this. 

Q. Well, you have a swatch in your hand ? 

A. I have a swatch of that fabric. 

Mr. Ely: I offer that in evidence as Plaintiffs’ Ex¬ 
hibit 4. 

Mr. Schimmel : No objection. 

The Court : It will be received. 

(The swatch of fabric referred to was marked as 
Plaintiffs’ Exhibit 4 and received in evidence.) 

The Witness: In making a visual comparison in 
daylight, it is evident that the two effects are tremen¬ 
dously different. In making a black-light examination, 
we subject both of these samples to the influence of 
filtered ultra-violet light. 

By Mr. Ely : 

Q. Here is an ultra-violet light unit. 

A. You will see that one possesses an extreme bril¬ 
liance of fluorescence, and the other exhibits a very, 
very minor degree—practically unnoticeable. 
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Now, the major difference between the rhodamine 
dyestuff on the non-fluorescent sample as contrasted to 
the dyestuff on the daylight fluoresence fabric of our 
exhibit is the condition or the state which the rhodamine 
takes within the fiber. 

In the case of the non-fluorescent material, the 
rhodamine is concentrated on the external or outer sur¬ 
faces of the fiber. In the case of the daylight fluores¬ 
cent sample, that same amount of rhodamine is uni¬ 
formly distributed throughout the entire fiber. 

I would like to clarify one of the reasons why the dye¬ 
stuffs that are normally used in the practice of dyeing 
have a decided tendency to concentrate on the outer sur¬ 
faces of the fiber. Dyeing as a process is generally one 
of dissolving a dyestuff in a water solution and of im¬ 
mersing in that solution a fabric which is known to 
have an affinity, as it is called, for the dyestuff. The 
dyestuff is slowly withdrawn or exhausted from the 
solution on to the fiber and is irreversibly fixed, due tb 
that strange affinity that it might have for the fiber. 
When the dyestuff is exhausted from the solution and is 
on the fabric, the dyeing is finished. In that case, they 
simply rinse off the detergents, and the color is com¬ 
pletely on the fabric. 

That is a process which is the most well known and 
the most universally used process of dyeing—withdraw¬ 
ing or exhausting the color from the bath onto the fiber. 

When you are coloring a fabric with a dye which does 

! 

not have very much affinity, you apply the dye onto the 
fiber. You exhaust it by forcing it onto the fiber by 
using a very high percentage of inorganic solvent that 
drives it out of the solution onto the fiber temporarily^ 


i 

I 


I 
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and then fixing agents are used to permanently fix the 
dye onto the fiber—to irreversibly fix it. In that case, 
you never wash the fabric until after you have fixed it 
permanently onto the fabric. Otherwise the job of get¬ 
ting it onto the fabric from the solution would have to 
be done all over again. It would back right off, as we 
call it. 

Q. Now, you have compared the colors of the day¬ 
light fluorescent swatch in Exhibit 4 and the swatch of 
Exhibit 3—swatch 22. Can you demonstrate briefly to 
the Court how one can identify a daylight fluorescent 
fabric very simply and positively, and also show the 
Court that the daylight fluoresenct fabrics are exhibit¬ 
ing color in the normal fashion and also responding by 
way of fluorescence to visible light? 

A. Yes, that can be done. That can be done by using 
heat on the fabric. Heat destroys the ability of a dye¬ 
stuff, even in a state of solution—of a daylight fluores¬ 
cent dyestuff, even in solution. It destroys its ability to 
fluoresce. It does not destroy its ability to selectively 
reflect color. 

Now, this daylight fluoresence fabric effect seen is 
composed of the two effects operating simultaneously. 
By bringing the temperature of this fabric up to 
around 300 degrees, we can temporarily show you just 
the color without the fluorescence. The minute the 
fabric cools back down, you will have both the color and 
the fluorescence. 

You will notice that when you see the color alone 
without the fluorescence, then it is very similar in hue 
and dullness—comparative dullness—to the color on 
plaque number 22 of Exhibit 3. We have to do this 
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carefully, sir, because we are liable to melt the fabric 
if we go too far. 

As I cool it back down, it comes right back to shape. 
As it cools back down, we get composites. When you ap¬ 
ply heat, you get a single effect, because heat destroys ifs 
ability to fluoresce, but it does not destroy its ability to 
exhibit color. 

i 

Q. You explain you have to have dye in a state akin 
to solution. Will you explain to the Court briefly, and 
in your own words, how you achieve this effect of get- 

i 

ting the dye into this cellulose acetate fabric ? 

A. Yes. First, I select a dyestuff which exhibits day- 
light fluorescence in liquid solutions. Then, I also 
select such a dyestuff that has greater solubility in or¬ 
ganic solvents than in water. 

Q. What kind of organic solvents? 

A. Particularly alcohol. I select alcohol because it 
is a better solvent for the dyestuff than water, and it is 
a solvent also for the cellulose acetate fiber. In view of 
the fact that it is a complete solvent for cellulose ace¬ 
tate fiber, it must be diluted down with water to a point 
where it will not completely coalesce the fiber or com¬ 
pletely dissolve it, but will go into it in the manner of a 
plasticizer and increase the volume of the fiber prac¬ 
tically a hundred percent. 

i 

I dissolve enough dye in this dye bath or in this 
aqueous alcohol. I dissolve the amount of dye in rer 
spect to the weight of the dye bath that I want in the 
cloth. If I want one percent of dye in the cloth, I gen¬ 
erally select one percent of dye in the dye bath. 

Now I immerse the cloth—the cellulose acetate cloth 
—in this strong aqueous alcohol bath and allow the 
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doth to absorb its own volume of the dye and aqueous 
alcohol combination. 

After that stage it is very important to move the 
solvent without allowing the dye to move back to the 
surface of the goods or to leach out during the process 
of removing the solvent. This can be done if you use 
profuse amounts of cool water. The cool-water flush¬ 
ing removes the alcohol and leaves the dyestuff in the 
fiber in the same manner that it was in there when the 
mutual solvent was present. It does not concentrate 
the dye at the surface, nor does it leach the dye, because 
I have purposely selected a dye which was more soluble 
in the alcohol than it was in the water. 

Upon doing that you have a dyestuff in a state which 
we describe as akin to solution in the fiber. The dye 
molecules are uniformly spaced throughout the fiber 
and not concentrated in and around the surface of the 
fiber. 

I believe that is the primary reason why we get this 
unusual difference in effect. 

Q. Mr. Switzer, there is one thing I want to bring out 
here. You state you flush with cool water. What would 
happen if you used warm or hot water? 

A. If you used warm or hot water, the temperature 
of such water would immediately cause the solvent— 
the strong solvent solution—to coalesce or destroy the 
goods. Furthermore, it would tend to pull out the dye 
which you were so laboriously trying to put in in a 
special way before the goods had a chance to shrink or 
de-expand, so to speak. 

Q. What is the state of the filaments at the time you 
subject them to the cool flushing ? 
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A. The state of the filament is one of being swollen 
to practically twice its volume, one which is so highly 
plasticized that it could be stretched very easily, like 
rubber, almost, to the stage of coalescence or fusion by 
solvent action, but not quite. 

Q. Will you explain to the Court the first practical 
use which was made of your daylight fluorescent fabric % 

A. The first use was on stage in theatrical extrava¬ 
ganzas. 

Q. What was the advantage of your fabric there ? j 

* i 

A. Well, prior to the use of these fabrics, painted 
fabrics were used. Fluorescent pigments contained in 
varnishes, or fluorescent dyes contained in varnishes, 
were applied either by brush or spray gun onto the 
fabric, because direct dyeings of fluorescent dye: on 
fabrics were not sufficiently fluorescent for acceptabil¬ 
ity by the stage. It had to be a painted fabric, and th^se 
were stiff, lacked drape, and were uncomfortable! to 
wear. 

So we wanted to get maximum black-light fluores- 

i 

cence in the textile itself, and we were able to accom¬ 
plish that with this process. The stage industry, if you 
can call it an industry, accepted these new fabrics as 
something very fine indeed for their black-light extrava¬ 
ganzas. 

Q. What was the next practical use of your fabric % 

A. High color visibility signaling during World 
War H. , j 

The Court : How much longer do you expect to be ? 

Mr. Ely : I think we could stop at any time. 
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The Coukt: When you come to a convenient place, 
we will stop. Is this convenient for you? 

Mr. Ely: Yes, sir. 

The Court: We will recess, then, until tomorrow 
morning at 10 o’clock. 

Mr. Ely*. Thank you. 

(At 4:05 pjn., an adjournment was taken until 
Thursday, November 16,1950, at 10 a.m.) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 597-49 

Joseph L. Switzer and Richard A. Ward, plaintiffs 

v. 

John A. Marzall, Commissioner of Patents, 

defendant 

Washington, D. C., 
Thursday, November 16,1950. 

The trial of this case was resumed before District 
Judge Richmond B. Keech in Civil Division No. 6 at 
10 a.m. 

Appearances: 

On behalf of the plaintiffs: Mr. Albert L. Ely, Jr. 

On behalf of the defendant: Mr. Joseph L. Schim- 
mel, Assistant Solicitor, United States Patent Office. 

Proceedings 

The Court: Are you ready to proceed, sir? 

Mr. Ely : Yes, sir. Your Honor, in view of the way 
the opening statement went, and the fact that the key 
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issue is whether or not Abel and Dreyfus, referring to 
the position of the Patent Office, had the same process 
as the applicants, and therefore must have produced 
the same fabric, after studying the Dreyfus patent 
yesterday we called Mr. Richard Ward, the other 
co-inventor in this case, in Cleveland, and told him 
about the Dreyfus patent. Mr. Ward last night or late 
yesterday afternoon ran a test of that and has come on 
to Washington today, interrupting a whole course of 
business that he is on. So if it is acceptable to Your 
Honor, we should like to interrupt the testimony of Mr. 
Joseph L. Switzer. 

i 

The Court: Is there any objection? 

Mr. Schimmel : I have no objection. 

Mr. Ely : Then, we will call Mr. Ward to the stand. 


Thereupon, Richard A. Ward was called as a wit¬ 
ness and, being first duly sworn, testified as follows:! 


j 

Direct examination. 

I 


By Mr. Ely: 


Q. Will you state your name, please? 

A. Richard A. Ward. ! 

Q. What is your residence ? 

A. 1117 Allston Road, Cleveland Heights, Ohio.j 
Q. What is your occupation, Mr. Ward ? 

A. Chemist. 

Q. For what company? 

A. Switzer Brothers, Incorporated. 

Q. You are the Richard A. Ward who is a co-inventor 
of the application in suit here ? 
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A. That is correct. 

Q. I hand you here some samples of fabric. Will you 
please tell the Court what they are and identify them? 
I shall identify this sample as Exhibit No. 5. , 

A. Well, these three samples are samples of acetate— 
that is, cellulose acetate—cloth which has been treated 
according to the methods—respective methods of Drey¬ 
fus, Switzer, and Abel. 

Mr. Ely: I wonder if we could mark on the labels 
here, please, “5-A,” “5-B,” and “5-C,” so that we can 
identify each sample. We will get them in the proper 
order. 

By Mr. Ely: 

Q. Identifying the swatches on Exhibit 5—that is, 
5-A, 5-B, and 5-C—will you tell the Court which of the 
swatches was dyed according to the Abel process? 

A. That is 5-A. 

Q. Which one was dyed according to the Dreyfus 
process? 

A. That is 5-B. 

Q. Which one was dyed according to the Switzer 
process ? 

A. That is 5-C. 

Q. What is the difference between the three 
processes? In other words, Mr. Ward, tell how you 
dyed Exhibit 5-A according to the Abel process. 

Excuse me. Did you do the dyeing yourself ? 

A. Yes, I did it myself; that is correct. 

Q. All right. 

A. I first prepared a dye solution which consisted of 
1,340 c.c. of 95 percent alcohol and a number of c.c. of 
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water—that is, 2,000 minus that figure in water, soj that 
the total number of c.c. was 2,000. Now, that | cor¬ 
responds to 63 percent alcohol by volume. 

Then, to that alcohol—that aqueous alcohol—I added 
20 grams of rhodamine B. Now, we have identified that 
in our patent application, I believe, as a metadiethyl 
amino phenolphthalein hydrochloride. 

After the dye was dissolved, the solution was brought 
to 80 degrees Fahrenheit, and then three pieces of white 
cellulose acetate satin were immersed in this solution. 
After a few moments one of them was taken out and 
passed between a set of rolls. 

Q. Excuse me, Mr. Ward. Which one was that? 

A. That was the Dreyfus. 

Q. Exhibit 5-B ? 

A. Exhibit 5-B. It was passed between a set of jrolls 
which exerted a padding effect on the dye. It is equiva¬ 
lent to padding as far as the amount of dye introduced. 
Padding involves passing the cloth through a solution 
and then through a set of rolls which squeezes the Solu¬ 
tion into the fabric and at the same time removes excess 
solution. The cloth which is to be Exhibit 5-B was then 
hung up to dry. 

The other two cloths were left in the solution fop 15 
minutes. One of them, which is to become Exhibit 5-A, 
the Abel example, was removed from the solution and 
allowed to dry. 

The third one was flushed thoroughly with cold water 
and then hung up to dry. 

Q. Mr. Ward, we have here a black light. Will lyou 
hang the exhibits 5-A, 5-B, and 5-0 on the black li^ht, 


| 

i 
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so that the Court may have visual comparison of the 
relative fluorescence of the samples? 

A. The light is equally effective. It has a tubular 
element. 

Q. The one in the center is Exhibit 5-C; is that 
correct ? 

A. That is correct. 

Q. That is the one dyed according to the Switzer 
process? 

A. Yes. 

Mr. Ely: That is all. 

Cross-examination. 

By Mr. Schimmel : 

Q. Mr. Ward, I believe you said you took the Exhibit 
5-B, which was, according to your opinion, made accord¬ 
ing to the disclosure in the Dreyfus patent, out after a 
short time of immersion in a bath. Will you give us an 
idea how short ? 

A. Yes, approximately—well, I would say about half 
a minute, not any more. Between 15 seconds and half 
a minute. Just enough to give the dye a chance to 
thoroughly wet the cloth. 

Q. What was the temperature of the dye bath? 

A. 80 degrees Fahrenheit. 

Q. You considered that to be room temperature, I 
suppose ? 

A. Well, it is very important in this process that it 
be close to 80. It is not exactly room temperature; it 
is a little bit above. For example, we cannot dye at 65 
degrees or 70 degrees. 
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Q. According to Abel, he said to dye at room tempera¬ 
ture, didn’t he ? 

A. Well, you see, I am not too familiar with Abel. I 
just carried out—I dyed these all at the same time. It 
is close to room temperature. 

Q. Let us assume, then, this: As a person experienced 
and skilled in the art, you would consider that to be 
substantially room temperature, in your opinion*? j 

A. It is substantially room temperature, especially 
so in relation to ordinary dyeing techniques, which! are 
carried out in almost all cases at elevated temperatures 
of 80 up to 200. | 

Q. Were Exhibits 5-A and 5-B washed afterward? 

A. No. I 

Q. Isn’t it common practice to wash even after 
drying? 

A. Well, yes, it is common practice. It depends on 
your objective. In some cases, with dyes that are very 
difficult to take on, it is also common practice to dry 
them up or in some cases to give them special rinses or 
mordanting treatments. ! 

Q. That is not common with silk, is it ? 

A. Mordanting? Yes, it is very common. 

Q. It is common with silk? 

A. Yes. ! 

Q. But you do say it is common in dyeing to rinse 
after drying? 

A. Oh, yes. j 

Q. In your opinion, do you think there would be any 
difference in the results if you had rinsed after drying ? 

A. Bo you mean in the case- 

Q. In the case of Exhibits A and B. 


A. Well, no. I think that it depends on the—The 
one that was lifted out immediately would give weaker 
dyeing. That is the Dreyfus. It would give a weaker 
dye if it were rinsed than if it were dried up—that is, 
padded and dried up, the way it was. 

Q. On the basis of the theory that you have advanced 
in your application, that the solvent swells the cellulose 
acetate fiber and the dye is retained in what you have 
described as akin to solution in the fiber, wouldn’t that 
be true with respect to Exhibits 5-A and 5-B, also ? 

A. Well, no, I don’t believe so. 

Q. Can you tell us why it would not be, if the ma¬ 
terials are the same ? 

A. Well, the materials are the same, but the treat¬ 
ment is quite different. That is, the treatment is dif¬ 
ferent in the sense that the dye, in the case of Abel and 
Dreyfus, is on there in a larger amount, and it has not 
had a chance to orient itself or adjust itself, which it has 
in the case of the Switzer material. 

Q. When does the solvating action take place? 

A. Solvating with respect to the cloth? 

Q. Yes, that is correct. 

A. Well, it probably takes place partly during the 
soaking process and partly during the rinsing process. 

Q. So if all the material is immersed in the dye bath, 
there is a swelling action of the fiber taking place in all 
the exhibits, isn’t there ? 

A. Yes, part of it certainly takes place. There is 
certainly swelling. 

Q. If there is solvating action of the fiber, isn’t the 
dye in solution in the swollen fabric in all cases ? 

A. Well, as far as we can judge, it is not. It is up to 
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you to judge. But as far as we can judge, it is not, 
because you don’t get this effect which we find to be 
associated with good solution. In other words, you 
don’t have a good solution until you rinse it off—until 
you rinse out the excess. 

I think there is one very important point that you 
might—that is, if you would like me to make it, I could 
help to explain this quite a bit. 

That is, that a dye such as rhodamine is highly 
tinctorial. It is also extremely delicate with respect to 
its environment or the material that it is associated 
with or surrounded by. 

If you take pure rhodamine B—just 100 percent 
rhodamine B—it does not have this bright red orange 
shade at all. The molecules are too closely packed for 
them to retain the energy—that is, the energy of the 
absorbed light—and then give it off as fluorescent light. 

I 

Similarly, if you add certain substances, such las 
nitro compounds—nitrous compounds—or certain col¬ 
orless organic derivatives, you can have a serious ef¬ 
fect upon the fluorescence of the dye, because of the 
surrounding molecules affecting the dye molecules, j 

The curious thing is that rhodamine itself has a bad 
effect on its own molecules. In other words, if they 
are packed tightly, they interfere with one another and 
prevent proper fluorescence. 

Apparently, then, the state that is best for fluores¬ 
cence is one in which the individual dye molecules are 
not interfered with by other dye molecules. That is, 
they have to be of a certain concentration. If you get 
above 2 percent or so, you don’t get fluorescence. Fur- 



thermore, they have to he associated with a solvent 
molecule of some kind, such as alcohol or cellulose 
acetate or some other synthetic resin, or some other 
organic material, which brings out this fluorescence. 

Now, the main trouble with the Dreyfus and the 
Abel e xam ples is that although the alcohol undoubt¬ 
edly does swell cellulose acetate, the dye goes in there, 
and there is too much of it present. It furthermore 
has no chance to arrange itself and become solvated 
with the cellulose acetate. Therefore, you don’t get 
fluorescence. 

Q. In connection with your statement that there is 
too much dye going into Exhibits 5-A and 5-B, why 
should that be if they are all treated identically in the 
same bath, of the same material, and the same environ¬ 
ment and the same conditions ? 

A. Well, simply because in the one case the dye was 
not rinsed and removed—that is, the excess was not 
removed. In other words, the thing was not finally 
conditioned. 

Q. You are talking, now, about the subsequent treat¬ 
ment, after you take the materials out of the bath? 

A. That is right. 

Q. But while they are in the bath, they are all under 
the same conditions and in the same environment, and 
the same thing ought to happen, ought it not? 

A. Yes, it must happen. 

Q. The same thing must happen. So you will ad¬ 
mit that insofar as solvating action of the dye bath 
solution on the cellulose acetate fiber is concerned, in 
all instances it is the same? 
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A. It is identical, yes. 

Q. So there is swelling of the fiber in the exhibits 
which you have marked as ‘‘Dreyfus process” and 
“Abel process”? 

A. Yes. ! 

Q. During that solvating action, isn’t the dye going 
into the fiber ? 

A. Yes, it goes into the fiber, unquestionably. 

Q. When the fabric came out of the bath, was there 
any reason why that dye that was in the fiber should 
come out? 

| 

A. When the fabric was taken out? 

Q. Yes. Doesn’t that dye remain in the fiber? 

A. In the cases where they were dried up, certainly. 

Q. So you would have a fabric in which fluorescent 
dye is in solvated condition in the fiber ? 

A. Well, no, not necessarily. 

Q. What changed the condition from a state of sol¬ 
vated condition while it was in the bath to the condi¬ 
tion it was in after it came out of the bath? 

A. Well, the washing has a great deal to do with it. 

I 

Q. I am speaking of Abel and Dreyfus, now. 

A. Oh, the condition before they were in the hath 
and after they came out ? 

i 

Q. I believe you admitted that while these exhibits 
were in the bath, there was solvating action occurring 
on the cellulose acetate fiber. 

A. Well, the alcohol was swelling the cellulose ace¬ 
tate. 

Q. That would be true in all instances, wouldn’t if? 

A. Yes. 


| 

i 
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Q. And in all instances, isn’t it true that the dye 
was being carried into the interior of the solvated 
fiber? 

A. Yes, but the dye itself did not attach in its char¬ 
acteristic manner—that is, the manner characteristic 
of high fluorescence. 

Q. Let us look at the dye in the fabric as it is in the 
bath. 

A. They are all identical. 

Q. They are all in the same bath, and they are all 
under the same conditions. There is solvating action 
taking place in each one of them—each sample you 
put in there—isn’t that true? 

A. There is swelling action of the cloth and a pene¬ 
tration of the weave by the dye. 

By the Coubt: 

Q. But at that point it has got to be the same ? 

A. Yes. 

Q. They are immersed for the same period of time? 

A. That is right; it is the same for all of them. 

By Mr. Schimmel : 

Q. We have them all in the same condition, with dye 
in the swollen fiber. 

When you took the first sample out—which was 
Dreyfus—after a short period of time and allowed it 
to dry, was that solvating condition changed? 

A. No, not over—well, to some extent some of the 
dye comes to the surface—that was inside—probably. 


Q. Isn’t it true that there is some dye dispersed! in 
the fiber because of the original swelling action of the 
fiber by the dye solution? 

A. Oh, yes; I think we can say undoubtedly some of 
it is in proper condition. 

Q. Would you say that would be true with respect to 
the sample you have marked according to Abel’s proc¬ 
ess? 

i 

i 

A. Yes, I would say so. 

Q. If it is common practice—and I believe you cbn- 
ceded it was common practice in the art—after the ma- 
terials come out of the dye bath and after they have 
been dried, to wash them or rinse them— 

Mr. Ely: Excuse me. I do not know whether Mr. 
Ward did concede that. 

i 

I 

By Mr. Schimmel : 

Q. Well, is it common practice after the materials 
have been dried to rinse them and wash them? 

A. Well, we really cannot state on that point, be¬ 
cause this particular method is entirely different from 
ordinary dyeing. We do not know what common prac¬ 
tice is. -j 

Q. May I refer you to the Dreyfus patent, page 2, 
column 1, line 22. Would you mind reading that? j 

j 

The Court : Let me get that. 

A. “The fabric may then be rinsed or given any other 
suitable after treatment.” 





By Mr. Schimmel: 

Q. I gather, then, that you did not rinse the fabric 
which you have exhibited here as being made accord¬ 
ing to the Dreyfus patent; is that correct? 

A. That is correct. Well, I don’t know about the 
patent. I made this—It says, “It may be.” 

By the Court: 

Q. No. The question is, You did not rinse it? 

A. I did not rinse it; that is correct. 

Mr. Schimmel: I believe that is all, Your Honor. 

Mr. Ely : That is all. Thank you. 

(The witness left the stand.) 

Mr. Ely: I should like to introduce Exhibits 5-A, 
5-B, and 5-C into evidence. 

Mr. Schimmel: No objection. 

The Court: Very well. They may be received. 

(Plaintiffs’ Exhibits 5-A, 5-B, and 5-C for identifica¬ 
tion were received in evidence.) 

Thereupon, Joseph L. Switzer, resumed the stand 
and, upon examination, testified further as follows: 

Direct Examination (Resumed) 

By Mr. Ely: 

Q. I hand you, Mr. Switzer, a paper which I shall 
ask to have identified as Exhibit 6. 

(The paper referred to was marked as Plaintiffs’ 
Exhibit 6 for identification.) 
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I 
i 

i 

By Mr. Ely: j 

Q. Will you tell the Court what that paper, Exhibit 
6, is, please? 

A. This is a historical data sheet which accompanied 
the new specification 7245 on signal panel set AP-50, 
August 10,1942. | 

Q. That is an Army- 

A. It is a Signal Corps specification on a new type 
panel involving the use of daylight fluorescent fabrics 
on this panel. 

Mr. Ely: I should like to introduce this exhibit in 
evidence, if Your Honor please. 

Mr. Schimmel: No objection. 

The Court : It may be received. 

(Plaintiffs’ Exhibit 6 for identification was received 
in evidence.) 

I 

By Mr. Ely: 

j 

Q. As stated in Item 2, page 1, of the exhibit, what 
was the purpose of the new specification? 

A. It says for immediate procurement of this hew 
device. 

i 

The Court: I think the exhibit speaks for itself.j 

Mr. Ely: Yes. 

| 

By Mr. Ely: 

i 

Q. From whom did the Army propose to obtain that 
immediate procurement of daylight fluorescent signal 
panels ? 

! 

i 

i 

l 


i 

! 

■a 


52 


A. They proposed to procure it from Continental 
Lithograph Corporation. 

Q. Who was Continental Lithograph Corporation, 
or what was that company? 

A. That was the first—that is a subsidiary of Warner 
Brothers, the first licensee under our processes and 
products. 

Q. At the time procurement was being made, what 
was the capacity of Continental Lithograph Corpora¬ 
tion to produce such daylight fluorescent fabrics? 

A. Well, it was small. We had but one machine. 

Q. Was it enough to meet the size of procurement? 

A. No. At that time, no. 

Q. Will you refer to Item 14, where you find a list 
of names? That is on page 2. What do those names 
signify, and why do they appear there? 

A. They are the firms that were contacted by the 
Signal Corps officers, with the hope that they could 
procure this product from these various firms, in ad¬ 
dition to the capacity that we had. 

Q. Will you explain to the Court the names of the 
firms after Continental Lithograph Corporation? The 
next name is William Simpson. 

The Court : Where are we going from here ? 

Mr. Schimmel: If Your Honor please, I think we 
can save a lot of time in this case. Undoubtedly this 
type of evidence is to show commercial success and 
utility. There has been no issue raised as to com¬ 
mercial success and utility. I would be willing to con¬ 
cede on the record that there has been commercial sue- 
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cess and utility. That would save a lot of this unneces¬ 
sary evidence. 

Mr. Ely : This is to show more than that. This is to 

j 

show the novelty of this material as understood by the 
Army. 

The Court: How does it show novelty? 

Mr. Ely: As I believe Mr. Switzer will testify-!- 

The Court : If he is going to testify, let him testify. 

i 

I would not want him to produce a paper saying that 
novelty is shown. 

Mr. Ely: I think it will be brought out that novelty 
is shown, Your Honor. Yv, 

The Court: All right, sir. Then, let him bring it 
out, if he can. 

i 

By Mr. Ely: 

Q. Who is William Simpson Sons & Company^ of 
New York ? 

i 

A. They are a large textile broker. 

I 

Du Pont is a manufacturer of cellulose acetate and 
rhodamine dyestuffs. 

Century Lighting, Incorporated, is a manufacturer 
of electric light equipment and fluorescent materials 
for stage use. 

| 

Celanese Celluloid Corporation is the originator of 
cellulose acetate fabrics and processes for dyeing, the 
president of which is Camille Dreyfus. 

Q. That is the same Camille Dreyfus of the Dreyfus 
patent introduced in evidence? 

A. Exactly. 
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Skinner Satin Company is the foremost quality 
producer of cellulose acetate satin in the country. 

Continental Lithograph Corporation was the Switzer 
licensee to manufacture daylight fluorescent fabrics. 

Q. Now, read Item 12. Will you read that, please? 
Read the question of Item 12 and the answer. 

A. The question is: 

“Is the item in commercial production and obtain¬ 
able on the open market?” 

The answer from these investigators is: “No.” 

Q. Read the next subquestion there. 

A. Answer: “Known facilities for obtaining item.” 

“Continental Lithograph Corporation.” 

The Court: Would it follow that because it is not 
available on the open market, there would be novelty? 

Mr. Ely: Yes, sir; I would believe so. 

By Mr. Ely : 

Q. Do you know personally, Mr. Switzer, if those 
companies were interested in obtaining the business 
which would be involved in preparing these daylight 
fluorescent fabrics for the Army service?? 

Mr. Schimmel: I object to that. 

The Court : I sustain the objection. He would not 
know that. 

By Mr. Ely: 

Q. Did any of those companies contact you in con¬ 
nection with obtaining business or making inquiries of 
the Army? 
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I 

I 

j 


A. They did. The officers- 


i 

The Court : I think you have answered the question. 
Mr. Ely : Yes, sir; he has. 

The Witness: They did. 


By Mr. Ely: 

Q. Bid Celanese Celluloid Corporation contact you 
in connection with obtaining this business? 

A. Yes, sir. 

7 i 

Q. Whom did you confer with in Celanese Celluloid 
Corporation with regard to production of these fabrics? 

A. I conferred with Mr. Vervort and Mr. Camille 
Dreyfus. 

Q. What did Mr. Camille Dreyfus tell you- 

I 

The Court: I will sustain objection to that. 

By Mr. Ely: 


Q. Did you discuss the production of daylight Ifluo- 
rescent fabrics with Mr. Camille Dreyfus? 

A. I did. 

i 

Q. In what connection? 

A. I requested that they—Celanese Corporation— 
follow a process of incorporating the daylight fluores¬ 
cent dyestuffs into the dope before the yam was drawn 
or formed, so that we could be positively sure that we 
had the dyestuff solvated in and uniformly dispersed 
throughout the filament, hoping that by that method we 
could increase the amount of textile—daylight fluores¬ 
cent textile—available to the armed forces when it was 
so urgently needed. 

His engineers were present and considered that, j 
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The Coubt: He can’t tell what they considered, sir. 

Mr. Ely: He can’t tell what they said to him? 

The Court: I have held that he cannot. 

By Mr. Ely : 

Q. Did the Celanese Corporation produce daylight 
fluorescent fabric for you according to that proposed 
alternative method? 

A. No. 

Q. What reason did they give you against producing 
daylight fluorescent fabric by your proposed process? 

The Court: If there is objection, I will sustain the 
objection to that. If you want those men here to let 
them testify, that is all right; but this is purely hearsay, 
Mr. Ely. 

By Mr. Ely : 

Q. Were your daylight fluorescent fabrics confined 
to the air-to-ground recognition signal system which 
you described yesterday? 

A. No. There were many other military uses. 

Q. I hand you here a letter headed, “The Celanese 
Company, Incorporated. ” Will you identify that letter 
by date and tell the Court the purpose for which it was 
written and by whom ? 

A. The letter dated February 13,1945, written by Mr. 
Vervort, of the Celanese Corporation- 

Mr. Schimmel: I object to this. 

The Court: I sustain the objection. 

Mr. Ely : Sir, I have another purpose here to put this 
in. 
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The Court : You may state your purpose, but you are 
attempting to get in papers from which the Government 
would have no opportunity to examine or cross examine. 
You are attempting to do indirectly that which I you 
cannot do directly. 

Mr. Ely : I would like to get this in for nothing else 
than—or else I could have Mr. Switzer testify to what I 
want him to identify. This summarizes the various 
types of daylight fluorescence. 

The Court: You do identify that paper as what, sir? 
A letter dated February 12 from whom to whom? | 

Mr. Ely: That is the point: To whom was this ad¬ 
dressed, and why? 

The Court : No, sir. What I am trying to do is permit 
it to be identified 

Mr. Ely: I would like to identify it as Plaintiffs’ 
Exhibit 7. ] 

The Court : Have you seen it, Mr. Schimmel ? 

Mr. Schimmel: I have a copy here, yes, sir: “To 
whom it may concern. ’ ’ | 

By Mr. Ely : j 

i 

Q. For what purpose was that letter written? 

The Court : I will sustain objection to that. For the 
protection of your record, you may make a proffer of 
that letter. 

! 

Mr. Ely : I should like to, sir. 

The Court: All right. ! 

Mr. Ely: In further identifying the letter, may we 
have on the record to whom this letter was sent, for the 

i 

purpose of using the letter at the time it was written? 


i 

! 
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The Coubt: You are asking what the purpose of it 
was? 

Mr. Ely: May I have that in the record? 

The Coubt : No. I think the letter speaks for itself. 
You have made a proffer. There is objection to it. I 
have sustained the objection. It will be a part of the 
record for consideration if the matter go further. In 
other words, I want to protect you on the record, Mr. 
Ely. 

Mr. Ely: Thank you. May I ask the witness one 
question; namely, that insofar as the letter identifies the 
various uses to which- 

The Coubt : I will sustain objection to that. You are 
now doing the same thing. We will let the letter speak 
for itself. 

By Mr. Ely : 

Q. I hand you here a letter, which we will identify as 
Exhibit 8. 

(The letter referred to was marked as Plaintiffs’ 
Exhibit 8 for identification.) 

Mr. Schimmel : The same objection, if Your Honor 
please. 

Mr. Ely : Please let me examine the witness with re¬ 
spect to it. 

The Coubt: Maybe you had better let me read it, Mr. 
Ely. 

Mr. Ely : Yes, sir (handing a paper to the Court). 

The Coubt : You have asked him to identify a letter 
from Lieutenant W. B. Hughes, Supply Corps, U. S. 
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i 
i 

Navy, to Continental Lithograph Corporation, and [that 
is marked as Plaintiffs’ Exhibit 8 for identification, sir ? 
Mr. Ely : Yes. 

The Court : What do you want him to do with that ? 
By Mr. Ely: 

Q. Continental Lithograph Corporation was your 
licensee, as I understood you to testify, during the War? 
A. That is right. j 

Q. Who was Mr. Nestell? 

A. Mr. Nestell was the Washington representative 

i 

for Continental Lithograph Corporation. 

Mr. Ely : I should like to introduce this record into 
evidence, if you please. 

The Court : I will deny the receipt of it, sir. 

By Mr. Ely : j 

Q. I have here a magazine article which I would ap¬ 
preciate your identifying to the Court. 

i 

The Court: Bo you want to have that marked as 
Plaintiffs’Exhibit 9 for identification? 

Mr. Ely: Yes, sir. 

(The magazine article referred to was marked 
as Plaintiffs’ Exhibit 9 for identification.) 

i 

Mr. Schimmel : I have no objection. 

i 

The Court : If there is no objection, it may be re¬ 
ceived. 

(Plaintiffs’ Exhibit 9 for identification was re¬ 
ceived in evidence.) j 

i ! 

By Mr. Ely : | 

Q. Will you identify that article for the Court, 
please ? 
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A. this is an article written by John N. Johnston, of 
McGraw-Hill, Cleveland News, which was published in 
May, 1945, in The Textile World, a trade journal going 
to the textile industry. 

Q. What does the cut or picture on the front side of 
the exhibit show? 

A. It shows a daylight fluorescent signal panel in use 
on the tanks. 

Q. It is the manner of using them? 

A. It is the manner in which they were used. 

Q. What does the cut or picture on the back of the 
article show? 

A. That is a landing signal officer’s uniform involv¬ 
ing the use of daylight fluorescent materials which were 
used to bring in the plane safely. 

Q. What does the chart in the center of the front page 
show? 

A. It shows the relative brightness in footlamberts of 
a daylight fluorescent fabric as against a non-fluores- 
cent international fire orange or international orange 
panel. 

Q. I have another colored picture here in subtractive 
colors, which I would appreciate your identifying, 
please. 

A. Well, that is the same landing signal officer photo¬ 
graph in color under black light, wearing the fluores¬ 
cent suits and signal paddles. 

Mr. Ely : I should like to introduce that in evidence. 

(The picture referred to was marked as Plain¬ 
tiffs’ Exhibit 10 and received in evidence.) 
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By Mr. Ely: 

Q. You have testified that Continental Lithograph 
Corporation was a licensee under the process here in 
suit. Did you have any other licensees during the war 
for producing- 

i 

The Court: Isn’t this unnecessarily cumulative, in 
view of the fact that it has been conceded that it was 
commercially good and had utility value? 

Mr. Ely : I believe, Your Honor, that we will show by 
the action of foreign governments, where novelty was a 
matter of consideration by them, the novelty of this 
process having been considered by them, while con- 
cededly it is not binding upon this Court, that it is more 
than mere evidence of commercial success. Mr. Switzer 

j 

could testify to the number of uses. That would be 
enough to show commercial success, I think. But in this 
particular case it went further. Patentable novelty had 
to be considered by foreign governments, as well as by 
our own United States Government, which I think is 

i 

evidence of novelty rather than just commercial success. 

The Court: Are you asking if there were more li¬ 
censees than Continental? 

Mr. Ely : Yes. 

The Witness : Yes, there were. 

By Mr. Ely : 

I 

Q. Will you name them, please? I am speaking of 
during the war. 

A. There were Guaranty Silk Dye Finishing Com¬ 
pany, of St. Catherine’s, Ontario, in Canada- [ 

Q. How did it happen that you selected Guaranty 


Silk Dye and Finishing Company, of St. Catherine’s, 
Ontario. 

Mr. Schimmel: I object. 

The Court: I will sustain the objection to that. He 
may have known the president, or he may have liked the 
engineer. 

Mr. Ely : I think- 

The Court: Anyway, I will sustain the objection, sir. 

By Mr. Ely: 

Q. Did Continental Lithograph Corporation and 
Guaranty Silk Dye and Finishing Company pay you 
royalties for the use of the invention here in suit? 

A. Yes. 

Q. Were you allowed to keep those royalties, Mr. 
Switzer? 

A. Part of them, after renegotiation, or after nego¬ 
tiation with the Quartermaster Corps. They reduced 
them and allowed about half of them. 

Q. I hand you here a letter which is identified as 
Plaintiffs ’ Exhibit 11. Will you identify that letter for 
the Court, please? 

(The letter referred to was marked as Plaintiffs’ 
Exhibit 11 for identification.) 

A. That is a letter from the Philadelphia Signal 
Corps Procurement District, to the attention of my 
brother and myself, from LaBrum, who was the con¬ 
tract renegotiation officer for the Quartermaster Corps. 

Mr. Ely : I should like to introduce this into evidence. 

Mr. Schimmel: I have no objection to that. 
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j“ 

The Court : It will be received. 

(Plaintiffs’ Exhibit 11 for identification was re¬ 
ceived in evidence.) 

i 

By Mr. Ely : 

' 

Q. You will note that the last line of the letter says: 
“Both Lieutenant Kyle and myself sincerely appre¬ 
ciate the courtesy and cooperation extended to us by 

I 

your counsel and yourselves.” 

Can you tell the Court what that cooperation con¬ 
sisted of that he is talking of in that letter? 

A. Well, we agreed to a reduction of the royalties. 
Continental was obligated to pay a higher rate of roy¬ 
alty and were willing to do so, but the officers involved 
were willing to pay a royalty- 

i 

The Court : I do not think that is going to have too 
much probative value, as far as I am concerned, in de¬ 
termining this—that is, the negotiations between these 
respective parties. I happen to know Mr. LaBrum, a 
lawyer in Philadelphia. 

How much longer do you expect to be ? 

i 

Mr. Ely : I imagine, because we are not getting down 
to the point of going through the references and Mr. 
Switzer’s testimony with respect to the references, that 
my direct examination will undoubtedly go on up until 
noon. 

The Court : Then, we will recess at this point until 

' 

twenty minutes of eleven. 

(At this time a short recess was taken. The follow¬ 
ing then occurred:) 

! 

i 



The Court : When you are ready, Mr. Ely, you may 
proceed. 

Mr. Ely: Thank you sir. I do not wish to belabor 
this point, but I should like to identify, for introduction 
into evidence—and I know now there will be objection 
to it—a letter- 

The Court: Suppose you take them all over to the 
clerk and let them be identified. Then we will hear 
from you. 

MDr. Ely: All right. 

(Two letters were marked as Plaintiffs’ Exhibits 12 
and 13, respectively, for identification.) 

By Mr. Ely : 

Q. Mr. Switzer, will you identify this letter that we 
have marked as Plaintiffs’ Exhibit 12, please? 

A. This is a letter from Guaranty Silk Dye and 
Finishing Company, of Canada, to Switzer Brothers, in 
Cleveland, written by the vice president of that com¬ 
pany, Mr. Macartney. 

Q. Will you identify Plaintiffs’ Exhibit 13 for iden¬ 
tification, please ? 

A. This is a letter—a copy of a letter—written by the 
British Army Staff to Guaranty Silk Dye and Finish¬ 
ing Company, to the attention of Mr. Mccartney, writ¬ 
ten by Major Macleod. 

Mr. Schimmel: I will not object to Exhibit 12, Your 
Honor, but I will to Exhibit 13. 

The Court: If there is no objection to Plaintiffs’ 
Exhibit 12, it will be received. 
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(Plaintiffs’ Exhibit 12 for identification was received 

1 

in evidence.) 

The Court: You do object to Exhibit 13? 

Mr. Schimmel : To Exhibit 13. 

The Court: Let me read it, sir. 

■ 

(After reading paper) I will sustain the objection 
to Plaintiffs’ Exhibit 13. 

Mr. Ely: I think we will let the letter speak ;for 
itself. | 

The Court: Very well, sir. 

| 

By Mr. Ely : 

i 

Q. Mr. Switzer, I hand you a copy of the Abel pat¬ 
ent, British Patent No. 1,939, of the year 1906, which 
has been identified and handed to the Court as “A” in 
the exhibit of the defendant. Are you familiar with 
that patent, Mr. Switzer? 

A. Yes, I am familiar with it. 

Q. When did you become familiar with it ? 

A. Well, when it was submitted as a reference by the 
Patent Examiner. 

Q. Have you endeavored to dye cellulose acetate in 
the manner stated by the reference ? 

A. Yes. 

Q. What results did you obtain in carrying out the 
examples of that patent? 

A. Do you mean when I followed the examples per se ? 

Q. Yes, sir. ; 

A. Well, with the exception of Example 3, we got ihe 
general results that were described. 

When we attempted Example 3, the fabric was de- 

! 

i 
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stroyed by following the procedure to the letter. In 
other words, it appears to be inoperative. 

By the Coxjbt : 

Q. Did you say the fabric was destroyed ? 

A. It was destroyed. 

By Mr. Ely : 

Q. How was the fabric destroyed ? 

A. Well, when we immersed it into that strength of 
solution at that temperature, the cloth began to co¬ 
alesce and completely fuse together; and that was en¬ 
hanced tremendously when we subjected it to the 100- 
degree water as a rinse. 

Q. Example 3 advises to rinse with warm water; isn’t 
that correct? 

A. Yes, warm water, which was not a hundred de¬ 
grees Centigrade; that would be about 140-degree water 
—that is, Fahrenheit. But coalescence took place—pri¬ 
marily started to take place—and destroy the fabric in 
the bath itself. 

We used half alcohol and half water at 70 degrees 
Centigrade. Well, that completely attacks the fabric. 
You don’t have a fabric when it comes out of there. You 
have a plastic—a plastic mess. 

Q. What does Abel state as the advantage of his 
process ? 

A. Well, the way I interpret his advantage or his 
purpose is to use dyestuffs that would normally not 
exhaust onto or have any natural affinity for acetate, 
primarily, I suppose, because there weren’t any direct 
acetate dyes in those days; you had to use dyes that 


wouldn’t exhaust on, as I explained to the Court yester¬ 
day. But he wanted to get—that is, they wouldn’t ex¬ 
haust any great color strength. They didn’t have ainy 
tinctorial strength when exhausted on. 

So he wanted to get very deep shades of these dyes 
that were adhered or fixed to the goods by some other 
process—that is, by some process other than exhaustion. 
So he made his dye baths very strong in dye and used 
solutions which would have a tendency to fuse or semi¬ 
fuse the fabric, and then the dye upon drying those 
solvents from that—that semi-fused or jelled fabric 
hardened again and maintained the dye in a mechanical 
state of fix on the goods. 

But he was primarily interested in getting deep 
shades—deep shades—with the dye. 

Q. He says in many places in the patent that you get 
deep shades, doesn’t he ? 

A. That is right. That is what he is after, because he 
couldn’t get them any other way, he says. He says: j 

“For instance, from an aqueous solution of 
methylene-blue, artificial silk from acetylated cel¬ 
lulose cannot be dyed at all; moreover, from an 

alcoholic solution this coloring matter produces <m 
this silk only very feeble tints, whereas from a 

dye-bath containing this dyestuff, water and ethyl 
alcohol deep blue tints are obtained.” 

I 

So the purpose of his invention was to get deep 
shades with these dyes. 

Q. Does Abel anywhere mention anything about 
fluorescence of his fabric ? 

A. No, he does not. He was after deep shades. 
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Q. In his example, does Abel use any fluorescent 
dyes? 

A. No, not in the examples. 

By the Court: 

Q. In any of the examples ? 

A. That is right. 

Q. That was plural, wasn’t it? 

A. That is right 

By Mr. Ely: 

Q. Does Abel suggest alternatively that you might 
use a dye which might be fluorescent ? 

A. In the dyes listed, that might be used by his proc¬ 
ess, he includes the general type called rhodamines. 
Some of those dyes are definitely daylight fluorescent, 
and some of them as of that day would have been defi¬ 
nitely daylight fluorescent in solution. 

Q. Would every rhodamine dye—and that is a nar¬ 
row term—necessarily be daylight fluorescent? 

A. Oh, no. 

Q. The Patent Office has suggested that you might 
experiment with the Abel patent and obtain a daylight 
fluorescent result. 

Following so much of the procedure as Abel teaches, 
and assuming for the sake of questioning that you sub¬ 
stituted a daylight fluorescent rhodamine, or a rhoda¬ 
mine capable of daylight fluorescence, as a dye, will 
you obtain a daylight fluorescent fabric by so experi¬ 
menting? 

A. No, I don’t believe so. Mr. Ward did that in Ex- 
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ample 5-A—or Exhibit 5-A. That material shows very 
little, if any, daylight fluorescence. 

Q. Yet looking at Exhibit 5-A, what sort of shade 
would you classify that shade ? 

A. That is a very deep, full shade, just what Abel 
expected. 

Q. Now, how do you account for the difference in 
shade and the different color effects on the fabrics when 
dyed by your process and by the Abel process? 

A. Well, Abel carries out steps similar to ours, or 
we carry out steps similar to Abel’s, assuming that we 
use the daylight fluorescent dyes up to the point—the 
all-important point—of cold flushing with water. 

Now, in order to get a deep shade, that Abel wanted, 
he wanted to set that dye before he washed it. He 

wanted the goods softened in the maximum amount! of 

| 

dye in contact with the goods at that point; and then,| to 
get the maximum amount of dye, he would dry the 
goods, removing the solvent, and hardening the goods. 
In that process he got an enormous amount of dye rea- 

i 

sonably well fixed or permanently adhered to the outer 
surfaces of the fiber, very closely packed, and very deep 
in shade. j 

In producing the daylight fluorescent fabric, we 
know that we cannot—we now know that we cannot— 
have a concentration of the dye on the surface, for we 

i 

must have the dye uniformly molecularly dispersed 

j 

throughout the entire filament, not in high concentra¬ 
tion on the surface and low concentration in the center. 
If it is going to exist in the state of distribution that 
would exist in solution, the concentration is uniform 

i 

I . 
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throughout the whole solution, and that is why when 
we flush with water before drying, the water removes 
the alcohol and leaves the dyestuff within in true pro¬ 
portion or in uniform concentration. It does not bring 
it out to the surface or concentrated on the surface. It 
gives us a result finally by that process of extraction, by 
flushing—it gives us a result which leaves the dye uni¬ 
formly distributed throughout the fiber and not con¬ 
centrated on the surface or near the surface. 

Q. What happens to the dye inside or which has been 
driven into the filament, when you take the fabric out 
of the dye bath and allow it to dry*? 

A. It would be inclined to excresce to the surface and 
follow the solvent up, giving you a high concentration 
on the surface of the goods, which gives you a high 
strength color and compactness of dye molecules. 

Q. In other words, assuming that it is in this state of 
swelling, of the swollen fibers, before you take the dyed 
fabrics out of the dye bath, it is then that you have the 
filament swollen with the dye liquor; is that correct ? 

A. Yes, it is. It takes on almost an equal volume of 
that dye bath—of that strong dye bath—equal to its 
own volume. 

Q. WTiat happens to the volume of the filament when 
you take it out of the dye bath and allow it to dry ? 

A. It collapses back to its original volume by removal 
of the strong absorbed solvent. 

Q. In other words, when you dry during that drying 
process, there is nothing to replace the solvent ? 

A. No. 

Q. And the alcohol ? 


and 


A. No, there isn’t. It just evaporates out 
shrinks down. 

Q. When you cold flush immediately after taking 
your fabric out of the dye bath, what happens tb the 
filament? 

A. Well, shrinkage occurs, but it is very much slower, 
because you are displacing the solvent—strong solvent 
—which causes the swelling. You are displacing that 
gradually with a non-swelling medium. The shrinkage 
finally comes to—as you flush more and more, it finally 
brings it down practically to normal size. 

i 

By the Court : 

Q. Do you mean the fabric ? 

A. The fabric. 

! 

i 

By Mr. Ely: 

Q. You mean the fabric filament? 

A. That is right. j 

Q. Is it true that in distinguishing between your 
process and the Abel process or the Dreyfus process, 
which has been discussed here, in the Dreyfus process 
there is no replacement of the dye bath which 
evaporates from the fabric; is that correct ? 

A. That is right. In Dreyfus, specifically if they are 
deep shades again, with about similar dyestuffs to Ijhose 
used by the English process, the essential difference is 
that he endeavors to do it by the padding rather than by 
bath. He calls it a mechanical process rather than a 
bath process. But they are both after the maximum 
amount of dye they can put on. 
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He says that after drying—after immersing and 
padding—Dreyfus says that after immersing and 
padding from these strong solutions containing high 
percentages of dye, you dry, and the drying fixes a deep 
amount of color on the fabric, and it is surprising how 
fast that color is if you dry first. He brings that out. 

Q. Dreyfus is also after a deep color? He mentions 
that in his specifications ? 

A. Yes; and these colors, he admits, have little or no 
natural affinity for the goods. But he said the surpris¬ 
ing thing about this process of padding in the strong 
solution and then drying before you wash is that you get 
a deep amount of color, fast to washing; in other words, 
that it does not remove that high concentration of dye; 
that it is fused or plaited into the filament if you dry 
before you rinse. 

Q. You statedthat in your process during the flush¬ 
ing with cold water there was a dilution of the dye bath 
in and on the fabric; is that correct ? 

A. There was an extraction, or a slow or gradual 
replacement or extraction, of the solvent from the 
fabric. 

Q. When you say, “solvent,” which solvent do you 
mean? 

A. The alcohol. 

Q. Do you have in your process the excrescence of 
dye to the surface of the filament, as you said occurs in 
the Abel process? 

A. No, you don’t. 

By the Court : 

Q. You don’t have what? 
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A. You don’t have the excrescence or the flow back 
to the surface of the dye. 

Q. That is, in the washing? 

A. That is during the rinsing or the flushing, ft is 
normal to rinse goods that way by dyeing with direct 
colors; but when you are trying to get a deep shade of 
color which is not direct to the goods, then you try to 
obtain or put a lot of that color on temporarily, and then 
fix it on in some way, because it has no natural affinity 
for the goods. 

By Mr. Ely : 

Q. Insofar as Dreyfus is concerned, will you read the 
sentence commencing on page 2, column 1, line 21 ? 
Excuse me. Start up at line 19. 

A. All right. 

“To obtain maximum fastness to soaping and 
for most successful results, it is important that the 
ethyl lactate or other volatile organic liquid em¬ 
ployed should be completely removed by the drjdng 
process.” 

Q. Now read the next sentence. 

A. ! 

“The fabric may then be rinsed or given any 
other suitable after treatment.” 

i 

i 

Because, keep in mind, he wants deep shades, he wants 

i 

the maximum amounts of dye, and he knows that; dye 
is not fixed in there, and that by removing the solvent 
by drying it leaves an enormous amount of dye in and 
around the surface. 

i 

i 

i 

i 
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Q. Dreyfus does use a dye which could be daylight 
fluorescent; is that correct ? 

A. Yes, he does. 

Q. By that I mean the dye itself is capable of day¬ 
light fluorescence ? 

A. That is right. He calls for- 

Q. Page 2, column 1, line- 

A. One of the examples of dyestuff that he says is 
operative according to his process is rhodamine 3 0. 0., 
Color Index No. 749. I think his index number is a lit¬ 
tle different than his information, but it would indi¬ 
cate one of the rhodamines that would be daylight 
fluorescent when they were in the state of proper solu¬ 
tion and uniform concentration. 

Q. However, does Dreyfus mention anything about 
fluorescence and fluorescence of his fabric? 

A. No, he does not. 

Q. I call your attention to the French Rhodiaseta 
patent, or rather the translation of it, which has been 
introduced by the defendant as F in their exhibit, the 
patent being number 579,896. Now, as shown by the 
record the Patent Office appears to rely very heavily 
on the Rhodiaseta patent as an anticipation of your 
process and product. Are you familiar with the 
Rhodiaseta patent ? 

A. Yes, I am familiar with it. I have read the trans¬ 
lation numerous times. 

Q. Have you performed the example of the Rho¬ 
diaseta patent? 

A. Yes, I did. I conducted it for an affidavit which 
was submitted to the Examiner. 

Q. That was Example 8, was it not? 
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A. I believe so. That is one in which rhodamine B 
was mentioned specifically—rhodamine B and acetate 
silk. | 

Q. Example 8 says: 

i 

44 The dye obtained is a very fluorescent rose.” 

Was that fluorescence a daylight fluorescence, Mr. 
Switzer ? 

A. It does not say that it was at all. 

Q. I am asking you, Was the example itself that 
you performed? 

A. Oh. The result I got certainly was not daylight 
fluorescent, following the procedure as outlined. 

Q. I hand you a swatch of fabric. Is that the type 
of fabric you obtained by following Example 8 ? 

A. That is the exact result, yes. That fabric was 
processed in exact accordance with Example 8. 

Q. Who did that processing? 

A. Mr. Ward and myself. 

i 

Mr. Ely: I wish to introduce that into evidence as 
Plaintiffs’ Exhibit 14. 

Mr. Schimmel: No objection. 

The Coukt : It may be received. 

(The swatch referred to was marked as Plaintiffs’ 
Exhibit 14 and received in evidence.) 

By Mr. Ely : j 

i 

i 

Q. In your affidavit you mentioned that when iyou 
operated according to Example 8, you obtained tarry 
deposits of dye in your own dye bath container and on 
the fabric. Is that correct? 

! 

I 

I 

j 
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Mr. Schimmel: May I ask for more specific iden¬ 
tification ? There are about four affidavits in this case. 

Mr. Ely: That is the affidavit which was filed with 
amendment D, which I believe would be paper num¬ 
ber 10. The affidavit was filed with amendment D as in 
David. 

The Court : Is that affidavit in the file which you gave 
me, sir? 

Mr. Ely: Yes, sir. 

The Court : Can you give me an indication of where 
I can find it? 

Mr. Ely : Yes, sir. It would be paper number 10. 

Mr. Schimmel : Page 87 of that record. 

Mr. Ely : It would be page 88 of the Court’s record. 

By Mr. Ely : 

Q. In the second paragraph, you state: 

“When the procedure as described in Example 
VIII was followed to the letter, a very poor result 
was obtained. The % gram of Rhodamine B and 
the 2-grams of sulfo salicylic acid were added to 
3 liters of water. A good deal of the dye stuck to 
the sides of the beaker, even when the temperature 
was raised to 65 degrees, and a certain amount of 
it seemed to remain in this tarry, undissolved state 
all during the dyeing.” 

A. Yes. 

Q. Referring to Exhibit 14, can you show the Court 
the evidence of where the tarry matters take place? 

A. We reduced that appreciably by- 
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Q. We will get to that. This is according to Example 
8, specifically, you stated? 

A. Well, I believed that was right. It was done 
exactly in accordance with Example 8. That is right. 
This example here, Exhibit 14. 

Let me see the other examples. I want to make sure 
of that. 

Q. One of the other examples will be of record. The 
one you testified to or gave your affidavit to is- 

A. Yes, that was dyed by putting both of the agents 
together, then immersing the cloth and bringing it up 
to 65 degrees Centigrade, and rinsing—that is, after 

i 

cooking for half an hour. 

By the Cotjrt : 

Q. You immersed, then you cooked it, and then you 
washed it ? j 

A. That is right. 

By Mr. Ely : i 

Q. Except in immersing it in your dye bath, was your 
dye bath the same as in your process or in the Abel 
process? 

A. Oh, no, it is not at all similar. The Rhodiaseta 
patent calls for a small amount of special organic acids 
which have a tendency to bind that basic dye to form 
a more or less insoluble material. Those acids are also 
characterized by having an affinity for the cellulose 
acetate. 

So the object was to put that acid on there which has 
affinity for the dye and also an affinity for the acetate, 
and then that would allow you to exhaust the dye, not 

i 

i 

i 

i 
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because of its affinity for the acetate, but because of the 
affinity for the acid contained in the acetate—that is, 
the acid agent that they were using. 

By the Coukt : 

Q. You are speaking now of Abel ? 

A. No; this is the French patent. This is well 
brought out right in the first of his patent. He states: 

“ Certain basic dyestuffs, however, have very 
slight affinity, but it is insufficient to permit of real 
dyeing.” 

Now, he said that affinity is augmented by a prelimi¬ 
nary treatment in a solution of alcohol or acetone—that 
is, a preliminary treatment, a treatment prior to the 
dyeing—and then dyeing, or- 

By Mr. Ely : 

Q. He is referring to the prior art there ? 

A. He is referring to the prior art there. (Con¬ 
tinuing) or, in his goods, that he has found that the 
acids—benzoic, salicylic, paroxy-benzoic, and a number 
of other organic acids—can be applied either to the 
cloth first or during the dyeing, and they have a natural, 
or some natural tendency to stay in the goods and give 
the goods an affinity. They themselves have the affinity 
for basic dyeing, so they would have the ability to 
exhaust the basic dye, which would not normally ex¬ 
haust on the goods alone. But, as in all exhaustion 
processes, you get a big percentage of the dye when it 
exhausts on there in high concentrations in and around 
the extraneous part or surfaces of the fibers. 
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Q. In your affidavit you described light tests that you 
performed. Point out the relative fluorescence—and 
that was black-light fluorescence—of the French method 
of dyeing and your method of dyeing. 

A. Yes. These are photometric measurements of the 
two samples under black light, also under visible 
mercury light. 

Q. Did these numerical measurements correspond 
with what you can see by visual inspection from this 
black light here? 

A. Yes, they are actual numerical evaluations, but 
it is quite obvious to the eye that you have the same 
ratio as numerical. 

Mr. Ely : I would like to show the Court the relative 
fluorescence under black light here. 

The Witness : It does have some fluorescence under 
black light. 

i 

_ | 

By Mr. Ely : 

i 

Q. I am now referring to page 10 of the Examinees 
statement, in the record. 

The Court: Is that in the affidavit ? I 

Mr. Ely: That is L. 

I 

| 

By Mr. Ely : j 

Q. In the next to the last paragraph, the Examiner 
states or comments on your affidavit as follows: 

“The affidavit states that in trying the French 
process it was difficult to avoid the formation of 
tarry precipitates. This difficulty could have been 
avoided by noting lines 37-44 of page 2 of! the 
French patent.” 




Mr. Ely: I do not know about the translation. 

The Court : How does the paragraph start ? 

Mr. Schimmel : It is page 3 of the translation. 

Mr. Ely : Our translation is different from theirs. 

‘ ‘ It will be an advantage in certain cases to intro¬ 
duce activating substances.” 

Mr. Schimmel : Page 3 of the translation. 

The Court: Are the translations identical? 

Mr. Schimmel : They are substantially the same. 

The Court : If I am reading the right one, they are 
not, sir. 

Mr. Schimmel : Do you have the right French pat¬ 
ent, Your Honor ? 

Mr. Ely : It is French patent number 579,896. 

The Court: Which one is that number? 

Mr. Schimmel: It is F, page 3 of the translation. 

By Mr. Ely : 

Q. In other words, Mr. Switzer, you had noted that 
you got precipitation of the dye by following just Ex¬ 
ample 8? 

A. Yes. 

Q. Now, did you as a fact try that alternative pro¬ 
cedure of introducing an activating substance little by 
little into the bath ? 

A. Certainly, I did. It is recorded in the affidavit. 

Q. In other words, the Examiner’s criticism of your 
'affidavit is not justified, is it ? 

A. No sample submittted with the affidavit was done 
that way, because the other sample was so spotted and 
absolutely inoperative that I did not even suggest send- 
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| 

ing it in. The sample that was submitted with the affi¬ 
davit was done precisely in accordance with that sug¬ 
gestion. 

Q. Since the record as sent up by the Patent Office 
did not include the physical exhibits that were filed in 
the Patent Office, can you recognize and identify that 
sample 1 ? 

A. That is the sample (indicating). 

Q. This is a piece of material which was submitted to 
the Patent Office- 

A. May 8,1945. 

i 

Q. (Continuing) and was, as I understand, per¬ 
formed— 

i 

The Court: Hadn’t you better mark this? 

I 

(The sample referred to was marked as Plain- 
tiffs’ Exhibit 15 for identification.) 

‘ l 

The Court: I understand that this is the result of 
your following literally this French patent, F in the 
defendant’s exhibit? 

Mr. Ely: No, sir. 

The Witness: That is using the alternative method. 

Mr. Ely : Exhibit 14 is the one obtained by following 
literally. 

This exhibit, number 15, is the exhibit which was pro¬ 
duced by following an alternative example—that is, an 
alternative or modification of Example 8—and |for 
which the Examiner criticized Mr. Switzer for inot 

l 

doing, but which was actually one that was submitted to 
the Patent Office. 


! 
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By Mr. Ely : 

Q. That is correct, Mr. Switzer? 

A. That is correct. You see, I got this precipita¬ 
tion— 

By The Court: 

Q. Let me interrupt you to see if I can get this 
straight. Let me find out about number 14, now. That 
is the one which was received, and that was literally in 
accord with the French patent? 

A. That one we have done just recently. 

Mr. Schimmel : Sample 8 is the French patent. 

The Court : Sample 8. 

By The Court : 

Q. Now, you made another experiment or performed 
another operation, or whatever you call it? 

A. Yes. 

Q. On the alternative provision of this French patent, 
and you came out with Exhibit 15 ? 

A. That is right. 

By Mr. Ely : 

Q. Actually, it was Exhibit 15, was it not, upon which 
you performed the comparative test for fluorescence as 
represented in your affidavit? 

A. That is right; that was the exhibit, Exhibit 15 was 
the one submitted with the affidavit to the Office. 

Mr. Schimmel : No objection. 

The Court : Do you desire to offer Exhibit 15 ? 

Mr. Ely: Yes. 

The Court : It will be received. 



(Plaintiffs’ Exhibit 15 for identification was [re¬ 
ceived in evidence.) 

The Court : If you are at a convenient stopping point, 
we will recess. 

Mr. Ely: I think I have just one more little thing. 
The Court : Yes, sir. 

By Mr. Ely: 


Q. The examiner further criticised your affidavit Re¬ 
garding the French patent by including the following 
paragraph on page 10, as follows: 


4 4 The samples attached to the affidavit show that 
the French product was much paler and did pot 
have the fluorescence of applicants’ product. This 
was to be expected as the French patent is described 
as rose-colored and the percentage of dye in the dye 
bath of the French patent is .017% as compared to 
applicants’ .15%.” 

j 

i 

Meaning the dye in the dye bath. 

I hand you another swatch of fabric. Will you iden¬ 
tify that, please ? 

i 

A. This is a fabric dyed in accordance with the 
French process, using the same amount of dyestuff that 
we used in our process, which the Examiner thought 
might account for the difference in result. 

Q. In other words, the Examiner criticised, as 
pointed out on page 10, that when you followed the 
French patent, you use only the amount of dyes called 
for by the French patent ? 

A. That is right. 
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Q. Then he goes on to say that the lack of fluorescence 
in the French process was to be accounted for by using 
only that much dye, whereas you say you don’t need the 
amount of dye used in that process? 

A. That is right. 

Mr. Schimmel : Is this in accordance with the process 
in 14 or 15 ? 

By Mr. Ely : 

Q. Does that follow Example 8 precisely or Example 
8 modified ? 

A. Example 8 precisely. 

Mr. Ely : I wish to identify this as Exhibit 16. 

The Witness: Example 8 precisely with the excep¬ 
tion of dyestuffs. 

Mr. Schimmel : No objection. 

The Coukt : It will be received. 

(The swatch referred to was marked as Plain¬ 
tiffs’ Exhibit 16 and received in evidence.) 

By Mr. Ely : 

Q. Example 8 has many dark spots on it. Can you 
tell what those dark spots are? 

The Court: Are you talking about Exhibit 16? 

Mr. Ely : I am sorry. Exhibit 16; yes, sir. 

The Witness: Well, they seem to be dyestuff that is 
coagulated with the organic acid to some extent—solu¬ 
bilized with a combination of the acid and the dye. 

By The Court : 

Q. In all these there is some fluorescence, but minor 
as compared to yours ? 
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A. There is some fluorescence. You can detect it 

i 

under black light. But they are not obvious at all in 
daylight. 

i 

By Mr. Ely: j 

i 

Q. The Examiner further criticised your affidavit, 
going to the top of page 11, as follows: 

i 

“Another defect in the affidavit is that while the 
French process uses a 65° Centigrade dye bath the 
affidavit does not say whether the bath is 65° Centi¬ 
grade or Fahrenheit.” 

i 

i 

Actually, in performing the experiment to produce 
Exhibit 15, which was submitted to the Patent Qffice, 
did you — 65 degrees Centigrade or Fahrenheit ? j 

i 

A. Centigrade. 

Q. Why? | 

A. Well, because the French use the metric system, 
and generally they always mean Centigrade when j they 
report temperature. 

Q. I hand you here still another swatch of fabric. 
Will you identify that swatch, please ? 

i 

A. This is a swatch of cellulose acetate dyed in ac¬ 
cordance with Example 8 of the French patent, using 
the proper amounts of dyestuff called for and the proper 
amount of organic acid called for, but dyeing at 65 de¬ 
grees Fahrenheit for a half hour. 

Mr. Ely : I wish to introduce this in evidence as Ex¬ 
hibit 17. | 

Mr. Schimmel : No objection. 

The Court : It will be received. 


i 

l 
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(The swatch referred to was marked as Plain¬ 
tiffs’ Exhibit 17 and received in evidence.) 

The Court : We will come back at 1:45, gentlemen. 

(At 12:30 p.m. a recess was taken until 1:45 p.m. of 
the same day.) 


Afternoon Session 

Thereupon, Joseph L. Switzer, having been previ¬ 
ously duly sworn, resumed the stand and, upon exami¬ 
nation, testified further as follows: 

Direct Examination (Resumed). 

By Mr. Ely: 

Q. Mr. Switzer, I call your attention to British 
patent 412,952, offered by the defendant, constituting 
Item B of their exhibit. Are you familiar with that 
patent? 

A. Yes. 

Q. To what does it relate? 

A. It relates to the dyeing of acetate in film, sheet, or 
paper form. 

Q. To those skilled in the art, do the problems of film 
dyeing correspond to the problems encountered in dye¬ 
ing woven fabrics ? 

A. No, I would not say so. 

Q. What does the reference say about that parallel 
situation or that situation as to the parallelness of the 
color index? 

A. This invention relates to the coloring of cellulose 


derivatives, and particularly to the coloring of cellulose 
acetate in film, sheet, or paper form. 

j 

The Court : Where are you reading ? 

Mr. Ely : Starting with paragraph 2, and the ;third 
paragraph. 

The Court: Oh, and the third? 

Mr. Ely : Yes. 

The Court : Let me read it. 

| 

By Mr. Ely: 

Q. Can you summarize that rather than read it? 

A. It says that this method was designed to dye films, 
because the research of dyeing has been directed toward 
printing material in fiber or filament form—other 
processes of dyeing—and they are not applicable neces¬ 
sarily to the dyeing of cellulose acetate film. They are 
different problems entirely. 

Q. Does the example of this British patent employ a 
daylight fluorescent dyestuff? 

I 

The Court: Is there only one example? 

Mr. Ely : Yes, sir. 

The Witness : The actual example does not. 

By The Court : 

Q. Does not use fluorescent dye? 

A. No. j 

By Mr. Ely : 

Q. In the technique of the British patent number 
412,952, which we will call the Imperial patent, it being 
the Imperial Chemical Industries of England, do they 
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show the step of washing immediately after contact 
with the dye bath or dye solution? 

A. No; they apparently dry the color on. 

Q. What effect would that produce on the film, Mr.. 
Switzer, assuming, as suggested by the Patent Office, 
you might modify by substituting a daylight fluorescent 
dye? 

A. It would tend to highly concentrate the color on 
the surface of the film. 

Q. The same as in the other fabric? 

A. Yes. 

Q. I show you U. S. patent number 2,089,413, pled in 
the answer of the defendant, constituting H in the ref¬ 
erences in the defendant’s exhibit. Does that patent 
relate to fluorescent dyeing? 

A. Yes, it does. 

Q. What kind of fluorescence ? Black light or day¬ 
light fluorescence ? 

A. It relates to fluorescent dyeings that are respon¬ 
sive to black light only. They do not respond to any 
other wave length than black light. 

Q. Reading Example 1, the last sentence of the para¬ 
graph—that is on page 1, column 2, line 6—what does 
it say about the dyeing? 

A. *‘It then shows a fine pale bluish fluorescence 
when illuminated by ultra-violet light, but in daylight 
it has the appearance of undyed bleached cotton.” 

Q. In the course of discussion of the Abel patent, you 
also discuss the Dreyfus patent pled by the defendant 
and said to be similar to Abel’s. In addition to the dry¬ 
ing step as pointed out or as emphasized by Dreyfus in 


all his claims and in the specifications, how long does 
Dreyfus immerse the fabric in the dye solution which he 
said is padded on the roll or padded on the fabric? 

A. Well, that could be best answered by stating that 
most padders—the machinery that is used in padding 
dips down into the bath and is immediately withdrawn 
and put through squeeze rolls. In other words, it would 
be a very short time of immersion in the actual bath. 

Q. Dreyfus does not say how long he immerses them; 
he just simply assumes by skill in the art that you would 
follow the normal padding technique? 

A. I don’t believe he says how long; he just says im¬ 
mersed and then immediately padded. 

Q. During that short period of immersion, do you 
have much opportunity for swelling of the fabric, as 
you obtain in your process or as might be obtained in 

I 

Abel’s process? 

A. I don’t believe you would. If you swelled it very 
much, the padder—the pressure of the padder—would 
destroy it. So I don’t think you could have very much 
swelling at that point. 

Q. The Patent Office also has cited the color index 
—page 190 of the color index. Are you familiar with 
that publication? 

A. Yes, I am. 

Q. What is it? 

A. It is a publication produced by the Society of 
Dyers and Colourists of Great Britain. It has a gen¬ 
eral description of a tremendous number of different 
dyestuffs. They list the commercial names, the struc¬ 
tural formulas when they are available, the preparation 
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of the dye and who discovered it and what literature is 
available on it, and descriptions of the properties of 
the dyes in respect to dyeing, their colors, and so forth. 

Q. In the particular dyes for which Mr. Schimmel 
is apparently citing this reference, it does mention, 
for example, with respect to Rhodamine B—you carry 
over to the opposite page—that it is a bluish-red solu¬ 
tion with strong fluorescence when dilute. 

Now, what kind of fluorescence is that reference 
speaking of in describing that characteristic of the 
dye ? Is it daylight fluorescence or black light fluores¬ 
cence f 

A. I believe it is black light fluorescence. 

By the Coukt: 

Q. I did not hear you. 

A. I believe it is black light fluorescence. 

By Mr. Ely: 

Q. When you put Rhodamine B in an aqueous solu¬ 
tion, what color does it have ? 

A. It has a bluish-red or magenta color. 

Q. That is, in white light? 

A. It is in water. 

Q. Does that water solution have daylight fluores¬ 
cence ? 

A. You mean when dilute or when concentrated? 

Q. Well, in either case. 

A. In either case ? It has very little, if any. 

By the Court: 

Q. Do you mean by that that it would have some 
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i 

j 

daylight fluorescence in water or when applied to the 
fabric ? j 

A. Oh, no; we were just talking about its fluores¬ 
cence in solution, sir, in the water itself. 

i 

Q. But you had two properties: You had it in Water, 
and then something else. 

A. In dilute solution or in concentrated solution. 

i 

It does not fluoresce in daylight appreciably in water. 
The fluorescence in water can be detected quite readily 
in strong ultraviolet or black light. 

In alcohol solution, however, it does have strong 
fluorescence, not only in black light, but is very notice¬ 
able in daylight. 


By Mr. Ely : 

_ i 

Q. When they speak of the strong fluorescence as 

to the water solution of Rhodamine B, what kind of 
fluorescence are they speaking of? Are they speak¬ 
ing of daylight fluorescence or of black light fluores¬ 
cence? You said in daylight it had- 

A. It would be strong and noticeable only under 
black light. 

i 

! 

By the Cotjbt : 

j 

Q. But if they used alcohol, it would be strong in 
either black light or daylight? 

A. Yes, if it is dilute. 

7 i 


By Mr. Ely: 

i 

Q. Why the difference between water solution and 

| 

alcohol solution? 


! 


i 

I 

i 

i 

I 
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A. Well, the water, as I pointed out earlier—the 
solvent does play an important part in the fluorescence 
—the substrata, so to speak, or the solvent. That is, 
the dyestuff does not seem to be very powerfully fluo¬ 
rescent in daylight and in water, but it is very power¬ 
fully daylight fluorescent in alcohol in the same con¬ 
centrations, both in dilute. 

Q. What is the classification of water and of alcohol ? 
How do you distinguish between them? 

A. Water is different from alcohol in that alcohol is 
considered an organic solvent 

Q. Is water an organic solvent? 

A. No, it is not considered an organic solvent. 

Q. Referring to Dye 752, which they classify as 
Rhodamine 6G-, in the last column, it says: 

“Dyes—silk, and cotton mordanted with tannin 
and tartar emetic, brilliant red to pink, yellower 
than Rhodamine G (No. 750), and acetyl-silk pink 
with a marked yellow fluorescence.” 

Does that reference tell you in any way how the acetyl 
cellulose would be dyed ? 

A. Well, in the first place, it doesn’t tell you it is 
acetyl cellulose, but says, “acetyl-silk.” Silk, unless 
it is artificial silk, is not cellulose. 

Q. I see. As to that fluorescence, what would you 
presume the fluorescence is? Would that fluorescence 
they speak of be black light or daylight fluorescence? 

A. Generally speaking, I would say that it is black 
light fluorescence, without a doubt, because throughout 
the entire color index they report time and time again 
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the various fluorescent properties of certain dyes,j and 
in many, many instances that fluorescence could not 
be detected except under black light. But they just 
simply speak of it as being fluorescent. j 

Wood’s light examination of dyestuffs was a very 
common thing in early stages. There is also no relative 
table as to the fluorescent intensity or the efficiency. 
If you have a material that is very poorly fluorescent, 
and have very strong ultra-violet light, it can seem to 
be strongly fluorescent. But in comparison with effi¬ 
cient fluorescent materials, it is hardly to be rated 
fluorescent at all—detectable certainly only under yery 
strong ultra-violet light. 

Q. I have here a vial. Will you tell me what ihat 
vial contains, please f 

A. That contains aqueous alcohol—70 percent, I be¬ 
lieve, alcohol—and a very small amount of Rhodamine 
B dyestuff. 

Mr. Ely : I should like to introduce this in evidence 
as Plaintiffs’ Exhibit 18. i 

i 

i 

Mr. Schimmel: No objection. 

The Court: It will be received. 

i 

i 

(The vial and contents thereof were received in evi¬ 
dence as Plaintiffs’ Exhibit 18.) 

j 

By Mr. Ely : 

Q. I hand you here a piece of ordinary white paper 
with a stain on the corner of it. Will you identify that 
and explain to the Court what it is ? 

A. That is a paper—just ordinary paper—upon 
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which some of this solution has been poured and the 
solvent dried up—evaporated off—leaving just the 
dye on the paper. 

Q. Mr. Switzer, as a matter of physics, what do you 
know about the distribution of the dye molecules in 
the alcoholic solution which is Plaintiffs’ Exhibit 18? 

A. Well, they are in a state of molecular distribu¬ 
tion, and they are uniformly distributed throughout 
the entire body of solvent. 

Mr. Ely : I wish to introduce this paper as Plaintiffs’ 
Exhibit 19. 

Mr. Schimmel: No objection. 

The Court: It will be received. 

(The paper referred to was marked as Plaintiffs’ 
Exhibit 19 and received in evidence.) 

By Mr. Ely: 

Q. What is the arrangement of dye molecules on the 
paper which is Plaintiffs’ Exhibit 19? 

A. The dye molecules may very well in that case be 
molecularly dispersed, but they are highly concentrated 
on the surface of the fiber, rather than uniformly and 
evenly distributed through it. 

Q. They are not in a state akin to solution? 

A. No, for two good reasons: One is that they are 
either concentrated on the surface or the substrata, 
and they are on pure cellulose, which is not a solvating 
organic material for that dyestuff. 

Q. Approximately how many yards of your daylight 
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fluorescent fabric were used by the military during* the 
war? 

A. About eleven million yards. 

Q. Is it correct that there was urgent military de¬ 
mand for that material ? \ 

A. No question about that. 

i 

Q. You also stated this morning that Continental 
Lithograph Company was your first U. S. licensee 
under the process here at issue ? 

A. Yes. 

Q. Have there been any subsequent licensees? Are 
there companies taking licenses to use your process on 
fabrics ? 

A. Yes. 

Q. Will you name some of them, please? 

A. Well, first, Guaranty Silk Dye and Finishing; 
next is Atlantic Rayon, of Providence, Rhode Island; 
next is Aberfoyle, Incorporated. 

Q. As to Atlantic and Aberfoyle, are they large or 
small corporations ? 

A. They are very large, substantial corporations, 
expert dyers and yarn producers. Aberfoyle is one of 
the largest yam producers in the United States, if not 
the world. 

Q. Does Aberfoyle operate only in the United 
States ? I 

A. They are worldwide. They have plants in Aus¬ 
tralia and Canada and affiliations with Fine Coiton 
Spinners, of England, and close association with Cor- 
tulds. 

Q. Will you name some of the other licensees, if you 
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please, sir—present licensees—for dyeing, just for the 
process of dyeing? 

A. Virginia Dye Works; Liberty Dye Works, in 
Reading, Pennsylvania; the Jeffries Dye Works, of 
Philadelphia; Masurel Brothers, of France. 

Q. The proper title of the company is Establish- 
mente Masurel et Freres, S. A. 

A. They are located in Lille, France. 

Q. What is the size of that company and their ex¬ 
perience in dyeing? 

A. They produce over five million kilos of yam per 
year for France and the Continent—3,500 different 
varieties—and they dye and process all of that yam. 

Q. Does Masurel pay you royalties on the basis of 
production of yam according to your process? 

A. Yes, he does. However, I will say that we do not 
have patents applied for in France. 

Q. Mr. Masurel knows that? 

A. He knows that. 

Q. In that case, then, what was the consideration for 
paying royalty for that process in France? 

A. He wanted to have the know-how—was willing 
to pay for the know-how. 

Q. What is the present peacetime production of your 
daylight fluorescent fabric by your company and your 
licensees ? 

The Cotjkt: Is this peacetime? 

Mr. Ely : I believe there is an Executive Order that 
says so. 

The Witness: Present production? 
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By Mr. Ely: 

i 

Q. Let me put that as production for civilian use. 

A. Present production for civilian use is approxi¬ 
mately a hundred thousand pounds of yam by Atlantic 
and Aberf oyle per month, and roughly a hundred thou¬ 
sand yards of piece goods by Richmond Dye Works, 
through Hausman and Sons. There is well over an¬ 
other hundred thousand yards per month being 
produced by ourselves and such firms as Vogue Textiles, 
of Pawtucket. 

Q. Have your colors always been well received when 
introduced to the public ? In other words, I am speak¬ 
ing particularly of the reaction in the British press in 
some respects to your colors. 

i 

Mr. Schimmel : I object to that. 

j 

The Court : What the press says ? 

Mr. Ely: Yes, sir. I have the press clippings here. 

By Mr. Ely : 

i 

j 

Q. Will you mention them briefly to the Court? 
Will you identify them ? | 

i 

The Court: When we get to the press, we have all 
sorts of things. You may have paid advertising—di¬ 
rect advertising. What is your purpose in showing 
this? Commerciability or utility? 

Mr. Ely : No, sir; just the striking effect of it. 

The Court: I will sustain the objection. I think it 
would be cumulative anyway. 

Mr. Ely: I would like to identify them. 
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The Court: All right. Do you want them marked? 

Mr. Ely: Yes, sir. 

(Certain press clippings were marked as Plaintiffs’ 
Exhibit 20 for identification.) 

The Court: You are offering them; I will deny them. 

Mr. Ely: That is all. 

Cross Examination 
By Mr. Schimmel: 

Q. Mr. Switzer, in describing your process and the 
product produced by your process, I believe you said 
that the fabric contains the dye in a different state of 
molecular distribution than do fabrics dyed by ordi¬ 
nary processes, is that a correct summary of your 
statement ? 

A. I believe that is one difference. 

Q. Would that be true of every fabric—organic 
fabric ? 

A. Using our process, you mean? 

Q. Using your process. 

A. Any organic process? 

Q. That is right. That is the question. 

A. No. 

Q. May I call to your attention and to the Court’s 
attention the claim for which a patent is sought, Claim 
No. 11, in which you are asking a patent for dyeing 
fabric comprising fabric of organic filaments? All or¬ 
ganic filaments would not respond to your process, then, 
as I understood the answer to the last question? 

A. All organic fabrics or filaments would not, no. 
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i 

| 
i 

j 

i 

! 

Q. Is it a fact that primarily the type of fabric or 
filament you are using is cellulose acetate fabric?! 

A. That is the preferred material, yes. 

Q. Would your result be achieved or produced by 
the use of cotton fabric ? 

A. Not as effectively. 

Q. What do you mean by, “not as effectively,” if I 
may ask? Would it be a daylight fluorescent fabric in 
the sense that you are using daylight fluorescence? 

A. I don’t believe so. 

I 

By the Court: 

Q. In other words, if it were applied to cotton instead 
of acetate, you would not get the same result? 

A. No; you would get a much lower order results 

i 

j 

By Mr. Schimmel: 

i 

Q. In connection with your answer to that question, 
when you were comparing the color charts of the Ciba 
exhibit that was offered in evidence, what was the fabric 
on which those dyes were placed in the Ciba chart? 

A. That was cotton. 

i 

Q. You were comparing cotton with respect to cellu¬ 
lose acetate, weren’t you, in the case of Ciba ? 

i 

The Coubt : Is that the color chart you were referring 
to? | 

Mr. Schimmel : That was offered as Plaintiffs’ [Ex¬ 
hibit 3, which we objected to at the time, but which he 
testified to. 

The Witness : But the dyestuff was not put on in ac¬ 
cordance with our method. 


i 




By Mr. Schimmel : 

Q. No, I am not asking you that. That was the 
fabric ? 

A. That was on cotton—rhodamine mordanted onto 
cotton. 

Q. In your testimony, in comparing the usual or prior 
art process with your process, you characterize, I be¬ 
lieve, the prior art process as an exhaustion process; is 
that correct? 

A. Everything except Abel and Dreyfus. 

Q. You were not characterizing this process? 

A. No, that is not an exhaustion process—those two. 

Q. I was not clear on that. I did not get that clear. 

In connection with what you characterized as an im¬ 
portant part of your process, the flushing step, when is 
that operation performed on the dyed fabric ? 

A. That is performed as the final step after the"fabric 
has been soaked in the strong dye solution. 

Q. Must that be performed immediately after dyeing, 
after the fabric comes out of the dye bath? 

A. It is while it is still wet with the solution. 

Q. Could you dry fabric in air, and would it not still 
be wet? 

A. Dry it in air, and it would be wet ? 

Q. Couldn’t you dry the fabric, as it comes out of the 
hath, in air for a while, and it would still be wet before 
it is fully dry—it is damp, for example ? 

A. It all depends on how you define “dry.” 

Q. Suppose you take a fabric out of the bath and sus¬ 
pend it in air for a while, and it is still damp—it does 
not dry immediately. 


101 


A. Damp with solvent or damp with water? j 

Q. With the liquid of the bath—damp with the liquid 
of the bath. 

A. It does not flash dry; it would have to dry slowly 
in mid air. 

Q. Then, wouldn’t it be damp? 

A. At what stage? How long? 

Q. Say five minutes after you took it out of the bath. 

A. With half alcohol and half water? 

Q. I am asking you. About five minutes with half 
and half. 

A. Half alcohol and half water, at room temperature, 
it would be perfectly dry—that is, if it was suspended 
in a single web with any air playing on it at all. 

Q. Let us say you are just bringing it out of the bath. 

A. Just right out of the bath, holding it in the air 
for five minutes, would it dry in that time ? At room 
temperature, I think it would be pretty dry. It would 
probably have 10 percent moisture in it. 

Q. Would you call that damp? 

A. That would still be damp, yes. 

Q. You would call it damp, wouldn’t you, if it has 
about 10 percent moisture or liquid in it ? You would 

j 

call it damp, wouldn’t you, instead of dry? 

A. Yes, I would say it would still be damp with 10 
percent, although cloth retains 6 percent of regular 
humidity—even dry cloth. 

Q. I understand that, all right, but I want to get 
whether you would call 10 percent liquid in there damp 
or dry. 

A. Well, those are very loose terms. j 


i 
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Q. I grant you that. You are an expert in the field. 

A. I can give you—You don’t specify the humidity 
of the room, the temperature of the room, or the length 
of time. 

Q. Let me drop the time to, say, two minutes, then. 

A. Two minutes ? It is likely to be still damp. 

Q. What you would call damp ? 

A. Yes. 

Q. If you flushed the fabric at that particular time, 
after it had been drying in the room atmosphere for 
two minutes, would you still get your result ? 

A. It depends on whether the alcohol is all evapo¬ 
rated. The alcohol has an inclination to evaporate out 
faster, and you are liable to get a great deal of addi¬ 
tional surface dyeing if that alcohol has evaporated, 
even though it is moist with a little bit of water. 

Q. The question was, To get your result, you would 
have to flush with cool water immediately after it was 
drawn out of the bath ? 

A. That is what I say. 

Q. Will you look at your claims and find, if you can, 
where you say you do that ? 

Take, for example, Claim 4. Can you find the word 
“immediately” in that claim? 

A. No, but the claim is defined in terms of the speci¬ 
fication. 

Q. Let us not interpret the claim. That is not your 
function, if I may interrupt you. 

Is the word “immediately” in that claim? 

A. What do you mean by “immediately”? Instan¬ 
taneously? 
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Q. You are the one who said that to get your result 
you had to flush it immediately. You answered the 
question, 44 Yes/’ when I asked it. 

A. The word “immediate” is not in the claim. 

Q. That is all I want to know. So, in other words, 
it is a conclusion that could be drawn that flushing in 
cold water without immediate flushing would not get 
the result you are after ? 

A. If you are in a dye plant and are dyeing fabric, 
it is dyed in a jig on a roll. That roll is dyed up through 
the jig and wet and soaked with the solution, and then 
the machine is reversed with an overflow rinse. 

I mean when you say—when you just state—“in ac¬ 
cordance with the art,” that you dip, and then you 
rinse, that is certainly understood to mean that it goes 
and follows the normal sequence without any inter¬ 
mediate special step. If you had to dry, you would 
have to take it off the machine. 

Q. You would say that that is the usual procedure in 
the dyeing art: to rinse after you dye, after coming! out 
of the dye bath? 

A. When it is specified. 

Q. Just to clear the record, I show you Plaintiffs’ 
Exhibit 6 and ask you if you can show us in that exhibit 
where the words “daylight fluorescent” or “daylight 
fluorescent fabric” appear? 

A. They appear in the accompanying specification, 
7245, panel set A.P. 50. j 

Q. But they do not appear in this exhibit itself ? j 

A. Only in the specification referring to it. 

Q. In discussing the Abel patent, I believe you said 

I 
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every example in that patent, except Example 3, gave 
the result that the patentee stated he got; is that cor¬ 
rect? 

A. Every one that I tried, yes. 

Q. You tried all the examples? 

A. All the examples we could get dyestuff for. 

Q. Did you try an example with Rhodamine B ? 

A. There is no example in Rhodamine B. 

Q. Did you try to use Rhodamine B as the dyestuff in 
any of the specific examples of the patent? 

A. Yes. You mean substituting the dyestuff with— 
instead of the dyestuff required, Rhodamine B was 
substituted? 

Q. Yes. That is the sense of the question. 

A. Yes, we did that. 

Q. In drying those, do you remember what propor¬ 
tions of water and alcohol you used in those baths ? 

A. I think it is in one of my affidavits. 

Q. I do not think there is anything in your affidavit 
that relates to that particular bath. 

A. Mr. Ward tried it with one percent of the weight 
of the dye bath solution. 

Q. Is it your recollection that the amount of alcohol 
and water you used in drying that particular disclosure 
was that suggested by the patentee ? 

A. I believe it was, but there is a confusion in the 
patent, because he specifies his percentages, as I 
recall, on the basis of the amount of goods. Am I cor¬ 
rect in that? 

Q. No. He specifies in his example—if you will look 
at it, maybe it will refresh your memory—that he uses 
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in his example—the first example—200 parts of water 
and 150 parts of alcohol. 

A. Yes. 

Q. In the other examples, the same designation is 
made: 500 parts of water and 500 parts of glacial acetic 
acid. 

A. That is between one-half and one percent of the 
weight of the solution. 

Q. You are speaking now of the amount of dyestuff 
in the solution ? i 

A. Yes. 

Q. I was speaking more of the organic solution in the 
dye bath, rather than the amount of dye. 

A. We have tried it with his exact percentage. 

Q. You also tried it with his exact percentages of 
dyestuffs, and the proportion of the dyes used in those 
examples was what, in your estimation ? j 

A. In relation to the dye bath ? 

Q. In relation to the dye bath. 

i 

A. I think it was between one-half—we tried them at 
one-half and at one to one and one-half. 

Q. Do you recollect how much dyestuff you can use in 
your particular process with relation to the dye bath ? 

A. We generally limit it to a maximum of 2 percent. 

Q. In other words, the amount of dyestuff used by 
Abel is essentially the same as the amount of dyestuff 
you use in your baths, as far as your patent specifica¬ 
tion is concerned? 

A. We don’t deny that. It can be included in his— 
that is, his requirements include similar proportions. 

Q. His proportions are less than 2 percent? 









A- Some of his examples certainly are. 

Q. In trying Abel's process, did you rinse the fabric 
after it came out of the dye bath ? 

A. We dried it before rinsing it. 

Q. What was the usual procedure in dyeing cellulose 
acetate fabrics, when the patentee says he dyed in the 
usual manner? Wouldn't that incorporate the rinsing 
operation? 

A. When he dyed with- 

Q. The patentee states that he carried out the dyeing 
process in the usual manner. Wouldn't that, in your 
opinion, include a rinsing operation after the fabric 
came out of the bath ? 

A. No, not if he is having trouble getting color on. 
He would want to fix the color first. 

Q. What gives you the idea that the patentee had 
trouble getting color on? 

A. Because he says initially that he has difficulty 
getting strength by ordinary processes. 

Q. Would you mind reading that and showing me 
where it is? 

A. “ It is a well-known fact that acetylated cellulose 
or artificial silk made therefrom, has not been applic¬ 
able for many kinds of manufacture because hitherto 
it could not be dyed." 

Q. The patentee says he dyes acetylated cellulose, 
doesn't he? 

A. Yes. 

Q. You don’t deny that he dyed cellulose acetate 
fabric, do you? 

A. I don't deny that he dyed or got color on it. 
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Q. In the usual process of dyeing materials, even as 
of that day, wasn’t it customary to rinse the fabric after 
it came out of the dye bath $ 

Mr. Ely: I do not wish to object to this line, but it 
seems to me this is all speculative; and as a rule of law 
that affects this Court, an American inventor is not 
supposed to have to speculate. 

The Court : This witness has held himself up as an 
expert, qualified to interpret these patents. 

I think counsel is entitled to cross examine. 

Mr. Schimmel: Also the witness, I might say; has 

i 

testified to things that he has done. We do not have any 
evidence of what was done. We are just taking his 
word for it. He testified to it. 

The Court : I will permit the question. 

The Witness: Well, I will answer that question^ If 
you have a dyestuff that is direct to the fiber, it does not 
matter whether you wash after you exhaust it on the 
fiber or not, because it is permanently fixed. 

But if you have a color which has very poor exhaus¬ 
tion tendencies or very poor affinity for the fiber, then 
you push it on to the goods by solvating it out. But 
before you rinse, you set it in some way, either by 
mordanting or by treatment with resins, or in some 
other way, to keep the dye permanently fixed on i the 
goods. 

You certainly don’t go rinsing it after you have 
gone to all the trouble of putting it on, when it does j not 
want to go on. 

By Mr. Schimmel : | 

Q. As far as your knowledge is concerned in dyeing 
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silk, what was customary with respect to silk-dyeing ? 
Was rinsing customary? 

A. Do you mean pure silk? 

Q. Yes. 

A. Rinsing is customary if dark colors are used. 

Q. Rinsing was customary with pure silk? 

A. If dark colors are used. 

Q. Isn’t it true that the cellulose acetate fabrics were 
artificial silks ? 

A. They might have been called artificial silks. 

Q. They were called artificial silks, weren’t they? 

A. They might have been; they are not called that 
today. 

Q. Would it be reasonable to assume that those skilled 
in the art would treat those fabrics the same way they 
treated silk? 

A. No, not at all. 

Q. They would not treat them in the same way? 

A. Would you treat viscose rayon- 

The Court: Pardon me. It is your function to 
answer questions, not counsel’s. 

The Witness : Every fiber and every dye has a dif¬ 
ferent manner of treatment. 

By Mr. Schimmel : 

Q. I will concede that—every dyed fabric. But 
aren’t there some similarities? When a new fabric is 
developed, hasn’t it been your experience that you look 
to what has been done in the art previously with similar 
fabrics, to see whether or not the process as used for 
those fabrics would be applicable to the new fabric ? 
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A. You hope so. 

Q. You try? | 

A. You try. 

Q. Don’t you as a general rule? 

i 

A. You try them generally, but you generally find 
they don’t work, and you have to develop new ones. 
That was true of acetate, that was true of nylon, and it 
is now true of orlon—fiberglass. Every new fabric has 
its own dye problems, believe me. 

Q. In connection with your testimony with respect 
to the British patent number 412.952, which is B in the 
defendant’s folder—that is, the Imperial patent—-you 

i 

stated that that patent was concerned with the dyeing 
of cellulose acetate in film or sheet form; is that correct ? 

A. As I read the patent. 

Q. You also stated, I believe, that the problem^ in 
dyeing sheet material were different from those in Eye¬ 
ing textile materials; is that correct ? 

A. Yes. I believe I referred to the specification 
there. 

Q. Do you agree with that statement of the specifica¬ 
tion? j 

A. Yes. They certainly are different. 

Q. Which is more difficult, would you say? 

A. Well, in what respect—difficult? Do you mean 
the cost of machinery? 

Q. Difficult to dye—to get the dye in. 

The Court: What are you actually comparing now? 

Mr. Schimmel : Comparing cellulose acetate in sheet 
form with cellulose textile fabrics. 


i 

I 


i 
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By Mr. Schimmel : 

Q. I am talking about the difficulty in dyeing—with 
getting dye into the fabrics. I am not concerned with 
the economics of the problem. 

A. I think if you have the right process for each one, 
they would be fairly simple. 

Q. Would you say that if you had the same process 
it would be simpler to dye or easier to dye textile fabric 
than it would be sheet ? 

A. No, not particularly easier, but your sheet would 
not stand the solution. It would wrinkle and cause you 
a great many problems in some respects that textile 
would not. Textile would cause you problems that sheet 
would not. 

Q. In using a solvating bath for carrying the dye into 
the cellulose acetate material, would the solvating prob¬ 
lem be more difficult with the sheet than with the tex¬ 
tile? 

A. You mean the same process if you used Abel’s 
process ? 

Q. Using a fifty-fifty alcohol-water solution in which 
you have your dye dissolved. 

A. You would like to know if it would be more diffi¬ 
cult to dye film than cloth—than acetate cloth ? Is that 
your specific question ? 

Q. That is what I was driving at. 

A. To get the same degree of color? Is that also what 
you mean ? 

Q. No, not the same degree. Just the question, Is 
there greater difficulty in dyeing one type of fabric than 
another type of fabric ? 
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A. Fabric, you mean? Not film as compared to 
fabric? 

Q. What is your definition of “fabric”? | 

A. Woven web. 

Q. You are limiting the term “fabric” to woven fab¬ 
rics, not knitted fabrics, and things of that sort? 

A. Woven or knitted—either. 


Mr. Schimmel : I might call Your Honor’s attention 
to the fact that the claims are not limited to textile 
fabric. The claims call for a fabric broadly; and by 
definition a fabric is anything that is manufactured. 
Cellulose acetate sheet is fabric, and the point was made 
with respect to the type of material that was being 
processed or dyed in this Imperial British patent that 
it was talking about sheets, not fabrics, implying 
undoubtedly that they are talking about textile fab¬ 
rics, but there is no such limitation in the claims that 
they are limiting them to textile fabrics. 


By Mr. Schimmel : 

Q. Have you had any experience with cellulose sheet 
dyeing? 

A. Yes, we have tried some. It is much better toi put 
the dye in the plastic before you mix. 

Q. It is a little harder to dye sheet than it is textile 
fabric? 

A. We have lots of trouble with the sheet. 

Q. So when you say the patentee says he dyes, cel¬ 
lulose sheet by using the specific solution and conditions 
stated in the patent, and he states he gets a dyed cel¬ 
lulose film, would it be your opinion that that process 
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could be used for cellulose textile fabric or acetate tex¬ 
tile fabric? 

A. It does not necessarily follow. It might, but you 
would surely have to try it. 

Q. If you tried it and found it worked, it would not 
be unexpected, either, would it ? 

A. You mean I would not expect it to work, or I 
would expect it to work? 

Q. You say. 

A. I would not expect it to work unless I tried it and 
saw that it worked. 

Q. If you tried it and found it worked, would you 
call it unexpected, or is it something you would expect 
from the nature of the materials you were using? 

A. No. There is an enormous—If in truth you are 
talking about continuous film, which he seems to be 
talking about, there is an enormous difference in the 
surface area of that sheet—from the small amount of 
surface area in that sheet—compared with the surface 
area of a woven or knitted textile, and you certainly 
would not expect the same coloring results in one case 
as you would in the other, because you have different 
surface conditions. 

In the second place, your films are oftentimes plasti¬ 
cized in order to be flexible; whereas your fabrics or 
textiles, if you want to differentiate that way, are 
flexible by virtue of the fact that they are composed of 
many, many small filaments. 

But a sheet, due to the fact that it is already plasti¬ 
cized, might dye much more easily than unplasticized 
filaments that you would find in a fabric. 

Q. But if you used such a sheet, using an alcohol- 




I 

I 
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water mixture, in which you had dissolved a daylight 
fluorescent dye, wouldn’t you expect that sheet to be 
solvated by that dye solution ? 

A. I would expect it to be solvated by the alcohol 
first. 

Q. We are using a mixture of alcohol and water. 

A. The aqueous alcohol would probably go into the 
sheet because it is already highly plasticized. 

Q. It would take the dye with it ? 

A. The likelihood is that it would carry some of the 
dye, yes. 

Q. And dye the sheet ? 

A. You mean before you removed the solvent, it 
would dye the sheet ? 

Q. Immersing it in the dye bath. Say we solvate the 
film by an alcohol-water bath. 

A. If you dry up the dye bath, it would probably color 
the sheet. Remove the dye bath without removing the 
dye, and you would color the sheet. 

Q. Would you say that was an exhaustion dye process, 

# i 

using those materials ? 

A. No, I wouldn’t say so. 

Q. Would you say that was comparable to your dye¬ 
ing process? 

A. Comparable to one stage of it. 

I 

By the Coubt : 

Q. By “ one stage,” do you mean insofar as the ma¬ 
terials are concerned in the immersed- 

A. In the immersion, yes. 

I 

i 

i 

i 


By Mr. Schimmel : 

Q. Would it be, in your opinion, within the skill of 
the art, when that fabric comes out of the bath, to 
wash it ? 

A. Within the skill of the art ? Not if you are going 
for deep shades. You are going to set it, first—set as 
much color into it as you can, if you are going for deep 
shades. . 

Q. This is not an exhaustion dyeing process, is it ? 

A. No. 

Q. What do you have to set, then? 

A. You have to set the dye in so that you can get a 
deep shade. You want to get a lot of color on and make 
it stay on there. 

Q. Setting occurs in this instance how? 

A. In the instances of Abel and Dreyfus, they dry it. 
They remove the solvent by drying it. 

Q. The dye is absorbed in the fabric? 

A. Some of it may be; some of it is concentrated on 
the surface of the fabric. 

Q. You mean if it is heated after it comes out of the 
bath? 

A. If it is dried after it comes out of the bath. 

Q. In any manner? 

A. Either if the solvent is drawn off by heat or natu¬ 
ral evaporation. 

Q. Would any manufacturer put on the market a 
fabric that has been dried without rinsing it ? 

A. Without rinsing it after it is dry? He may well 
rinse it after it is dry. 

Q. Would that color come off if it was not rinsed? 
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A. According to Dreyfus, it does not come off when 
it is rinsed. 

Q. I am asking if it would come off if it were not 
rinsed after drying. 

A. I am stating what Dreyfus says. 

The Court : Counsel has asked you what your opin¬ 
ion is. 

By Mr. Schimmel : | 

Q. I am asking you your opinion as an expert in the 
art. Would it be suitable to the trade if a fabric of that 
sort were produced and were not rinsed? Would it be 
acceptable ? 

A. Did you ask me whether the color would come off 
if fixed it by drying, or whether it would be acceptable 
to the trade without- 

Q. Let us review what I had in mind. We have a 
cellulose acetate fabric that is being dyed according to 
the process of Abel in a mixed solvent of alcohol and 
water, with dye dissolved in it. The fabric is dipped 
into the dye bath, and it is dried, whether it is dried in 
air or any other way. 

i 

Now, subsequent to that drying, would it not be gen¬ 
eral practice to wring that fabric? 

- A. Not unless it was a bleeder, because you would 
have to do—The fabric is dried up; the fabric is ready 
to go out. The only reason you would rinse it again 
after that is if it were a bad bleeder. You would want 
to rinse out any dye that would bleed after you have set 
it. But once you dry the fabric, you don’t want to have 
to go through the stage of wetting it down again any 
more. 


i 
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Q. Wouldn’t you take the precaution of rinsing it to 
make sure it would not bleed? 

A. I would test it for bleeding first, and if it did not 
bleed—if it was as fast as Dreyfus says it is—I would 
send it out as is. 

Mr. Schimmel: May I have Plaintiffs’ Exhibit 5? 

By Mr. Schimmel : 

Q. I believe you are thoroughly familiar with the 
method by which these exhibits were prepared? 

A. Yes. 

Q. Exhibit 5-A was prepared according to Abel, and 
Exhibit 5-B according to Dreyfus. 

Would they bleed? 

A. In washing ? With laundry soap, do you mean ? 

Q. No, just water. 

A. I imagine they would bleed some. 

Q. If they were to bleed, wouldn’t it be general prac¬ 
tice to wash them so as to eliminate the bleeding, before 
you put them on the market? 

A. It would be good practice. 

Q. Would you expect a customer to accept one if it 
was not good practice? 

Mr. Ely: That is making an assumption that the 
things have been put on the market. 

The Witness: It depends on what he specifies. 

By Mr. Schimmel: 

Q. Are bleeding fabrics acceptable to the trade? 

The Court: Meaning Abel and Dreyfus? 

Mr. Schimmel : Meaning Abel and Dreyfus. 
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By Mr. Schimmel: 

! 

Q. Would they in that condition be acceptable to the 
trade ? 

I 

A. I imagine in Abel’s time any deep shade that he 
could get on the textile—on acetate—cellulose acetate— 
was acceptable, because they could not get deep shades 
in those days. 

Q. Would it be acceptable today? 

A. I don’t think so. 

Q. In connection with the Dreyfus patent, I believe 
you stated that the object of this patent was to get! the 
maximum amount of dye and to get deep shades ? ! 

A. Yes. | 

Q. Can you point out in the patent where that state¬ 
ment occurs ? To save time, it is down at the bottom of 
page 2. | 

A. This is page 2, line 67: j 

1 The colors obtained are quite brilliant and are 

i 

of great depth for the amount of dyestuff employed. 

Moreover, the color is surprisingly fast to soaping.” 

I 

Q. I ask you, What does the word “brilliant” mean 
in that connection? 

A. “Brilliant” means clean, to a dyer. If you h&ve 
a high tinctorial strength and your dye is clean, they 
call it brilliant. I 

Q. Don’t you characterize your daylight fluorescent 
materials as brilliant? 

A. We characterize them as daylight fluorescent. j 

Q. Don’t you also use the word “brilliant” in connec¬ 
tion with them? 

A. Certainly. 


I 

i 
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Q. Isn’t that word- 

A. (Interposing): More brilliant than any other 
colors ever produced before. 

Q. Does your use of the word 1 ‘brilliant” mean some¬ 
thing different from Dreyfus’ use of the word “bril¬ 
liant”*? 

A. Well, “brilliant” is a term which is a matter of 
degree. 

By The Court: 

Q. The question is, Is the use of “brilliant” in Drey¬ 
fus the same as the use of that term in connection with 
your application? 

A. “Brilliant” does not necessarily mean “fluores¬ 
cent,” if that is what you mean, nor are they used 
synonymously. 

By Mr. Schimmel : 

Q. The question is, Is the term “brilliant” as used in 
Dreyfus the same as is used in connection with your 
application? 

A. I don’t know how Dreyfus wanted to use it. 

Q. Normally when you in the dyeing field say you 
have a brilliant color, what do you mean? 

A. Clean. 

Q. It has no relation to how it appears in daylight? 

A. It appears clean. It is pure. 

Q. We are speaking of color. 

A. That is what I am talking about A pure color is 
generally considered a brilliant color. A pure color is 
one which is not muddied up with gray. It is tinc- 
torially pure. It is considered a pure color. I mean 
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the effect on your eyes as you view the color is one of 
cleanness. 

Q. How do you use the word deep f 

A. “Deep” means full—full of color. Very deeply 
colored means full—having a great deal of color. 

Q. It has a lot of color? 

7 _ 

A. Yes. 

Q. It does not have to be brilliant? 

A. Many colors can be full and not brilliant. 

Q. So when a colorist is using the word “brilliant,” 
he has something specific and definite in mind, doesn’t 
he? 

A. When he uses “brilliant” and “deep,” he means 
it is full and dean. 

i 

The Court: We will take a recess at this time. jWe 
will come back at twenty-five minutes after eleven, j 

(At this time a short recess was taken. The fol¬ 
lowing then occurred:) 

By Mr. Schimmel: j 

i 

Q. Considering the Dreyfus patent a little further, 

_ i 

is it your opinion, Mr. Switzer, that Dreyfus was using 
a higher percentage of dyes in his baths? 

A. I believe he says from—I think he says from 
three-tenths up to— 

Q. You may refresh your recollection (handing a 
paper to the witness). 

A. Yes: from a half percent to 3 percent of the weight 
of the dye bath. 

Q. Isn’t the greater part of that range similar to the 
process you disclose in your application? 


i 

i 


i 

i 

i 
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A. Two-thirds of it is. 

Q. Two-thirds of the range that Dreyfus discloses is 
disclosed in your application? 

A. Yes. 

Q. In connection with that statement, a reasonable 
amount of time of immersion or contact of the dye bath 
with the cellulose acetate fabric, according to Dreyfus, 
I believe you characterize that as too short to permit 
swelling of the textile fabric; is that correct? 

A. To permit complete swelling. It permits some, I 
believe. 

Q. That is what I was going to ask you. Even in a 
normal padding operation, when the dye liquid is ap¬ 
plied to the fabric by one of the padding rolls, isn’t 
there a sufficient solvating medium there to swell the 
fabric? 

A. You mean in the case of Dreyfus ? 

Q. Using the usual padding machine, as Dreyfus is 
speaking about, yes. 

A. With the Dreyfus solution? 

Q. With the Dreyfus solution; that is correct. 

A. I suppose there is some degree of swelling there, 
not maximum. 

Q. You would say it would not be maximum to the 
extent that it would swell to double its size? 

A. Oh, I don’t think so. 

Q. Isn’t it true that Dreyfus also says that he could 
immerse his fabric in the dye bath itself and then pass 
it through rollers in the process of dyeing the fabric? 

A. That is the way most padders do it. They festoon 
it down in the dye bath and then in the pad roll. 
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Q. During the time it is immersed in the dye bath, 
wouldn’t there be considerable swelling of the fibers 
themselves ? 

A. It all depends on how fast the goods are run. If 
they are run very slow and stay in the bath a long time, 
there will probably be considerable swelling. But we 
have the problem there of applying pressure to it after¬ 
ward. 


Q. Let us use the usual operations, as Dreyfus is 
speaking about. He is speaking about the usual pad¬ 
ding machines. At the speeds used in those machines, 


would there be sufficient time to substantially swell 
fibers of cellulose acetate? 

A. I really don’t think so. 


the 


Q. Can you give us any idea of what those speeds are ? 

A. They generally run 20 or 30 yards a minute, j 

j 

Q. When they are festooned in the bath and pad? 

A. Yes. j 

Q. You are not speaking in those instances or those 
cases of where the roll itself is immersed in the bath and 
then applied to the fabric? 

A. They still run about that speed, whether you have 
the rolls immersed, or immerse first and then bring up 
to the roll. j 


Q. But even with that speed, you would get some 
swelling of the fabric, wouldn’t you ? 

i 

A. Oh, I think you would get some. 

Q. When you get swelling of the fabric, the dye that 
is carried by the swelling material into the textile fiber 
would be in solvated condition in the fiber, wouldn’t it? 


i 

i 

i 

i 
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A. It would be carried in with the swelling, yes. 

Q. When the swelling agent conies out, it is left in 
the fiber, isn’t it? 

A. Some of it is, I am quite sure. 

Q. That which is left in the fiber: isn’t that in a sol¬ 
vated condition akin to solution in the fiber, as you 
yourself have described? 

A. The distribution would be the same. 

Q. Would its condition? 

A. As a solution. 

Q. Would its condition be the same? 

A. No, because it would not be uniform. It would not 
be uniformly distributed. The condition of the solution 
is uniform distribution as well as molecular distribu¬ 
tion. 

Q. Not the distribution so much as the condition of 
the dye in the fiber. 

A. Some of the dye would be molecularly dispersed. 

Q. Dispersed in the solvated fiber? 

A. It would be molecularly dispersed, probably. 

Q. Would it be molecularly dispersed in the fiber? 

A. Probably some of it would be. 

Q. The dye in your fabric is molecularly dispersed in 
the fiber also ? 

A. Molecularly dispersed and uniformly dispersed. 

Q. Do you draw a distinction between “uniform” and 
“non-uniform” in the Dreyfus case? 

A. Yes. 

Q. Can you tell us why it would be non-uniformly 
dispersed in the case of Dreyfus? 

A. Because you are getting very high concentration 


of dye when the solvent evaporates and allows that dye 
that was contained in the extraneous solvent to come 
down on the goods, and the goods are slightly melted or 
fused, or it plaits onto the goods, and you have a good 
deal more dyestuff on the outer side or outer part of the 
fiber, or on the outer surface of the fiber, or close to the 
outer surface, than you have all the way through. 

Q. Would that be true if you washed the fiber?? 

A. Yes, if they hot laundered. 

Q. In Dreyfus would it be true? j 

A. Yes, if it is well bonded. 

Q. Wouldn’t you expect some dye to come off the 
surface in the washing operation? 

A. In the case of rhodamine? 

Q. In the case of Dreyfus. Yes, in the case of rhoda¬ 
mine dye. 

A. He says it doesn’t, He says it is fast to washing. 

Q. Isn’t that true after he puts it through other 

i 

operations? 

A. After he dries it, yes. But by drying it, he sets it. 
He sets that dye into and on the surface. 

Q. It would be your opinion, when he speaks of rins¬ 
ing it after the drying operation, that no dye would 
come off? 


A. That is what he says. He says it is fast to soaping. 

i 

Q. I would like to have your opinion on the matter. 
A. I think if you follow his process, well, most of it 
would stay. 

Q. You can read what Dreyfus says. 

A. That the fabric may then be rinsed or given any 
other suitable after treatment. 



124 


Q. I am speaking of the rinsing. 

A. If he got bleeding, what he would do would be to 
give it more after treatment. He would set it with zinc 
chloride or some agent which would prevent any- 
bleeding. 

Q. In the rinsing operation after drying, would any 
of the dye come off, in your opinion ? I have not had an 
answer to that question. 

A. It might; I don’t know. 

Q. Would you like to demonstrate on these fabrics 
here whether the dye would come off, by a rubbing op¬ 
eration, say? Take, for instance, Plaintiffs’ Exhibit 
5-A. 

Mr. Ely : By what ? 

Mr. Schimmel : By rubbing it. 

The Witness: You said something about coming off 
in rinsing. Now you are talking about crocking. 

By Mr. Schimmel: 

Q. You have stated that in the operation according to 
Dreyfus it is a concentration of dye on the surface of 
the fabric ? 

A. I am inclined to think there is. 

Q. Wouldn’t that concentration come off by rubbing 
or rinsing? I am asking you just to get the fact. 

A. Some of it might; but it could be set on with after 
treatment. 

Q. Dreyfus says he rinses the fabric ? 

A. Or he after treats it. 

Q. And rinsing is not after treatment ? 
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I 

The Court: I think you ought to get a base. This 
thing is in two parts. 

By the Court: 

} 

Q. The fabric may then be rinsed. 

A. Yes. 

Q. That is complete. That is one way. Or, second, 
given any other suitable after treatment. 

A. Yes. | 

Q. The question now put by Mr. Schimmel to you is 
related solely to rinsing. 

A. I see. 

j 

Q. Can you answer it on that basis? 

A. Well, you asked me, if you rinse, will you get dye 
bleeding? 

I 

By Mr. Schimmel : ! 

Q. Will some of the surface dye come off ? 

A. I think some of it probably would. 

Q. Some of it would? 

A. Yes. I 

Q. That is what I was asking. Now, I would like to 
ask you some questions about your affidavit in connec¬ 
tion with the French Patent. 

Mr. Schimmel: That is Exhibit F in our folder, 
Your Honor. 

| 

By Mr. Schimmeel: 

I 

Q. You testified that you had prepared samples of 
fabric dyed according to Example 8 of that patent; is 
that correct? 
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A. Yes, I believe that is correct. 

Q. Do you remember whether or not there was an¬ 
other example in that patent that showed dyeing with 
Rhodamine B ? 

A. I believe there was. 

Q. Do you remember whether or not the patentee 
characterized that dyeing as a very fluorescent dyeing? 

A. I believe both of them were characterized as being 
fluorescent. 

Q. Can you explain why you did not carry out Ex¬ 
ample 4? 

A. We could not get hold of that particular acid; it 
was not available. 

Q. Can you give us an idea as to whom you inquired 
of for its availability ? 

A. I think Mr. Ward could answer that better than 
I could. I think we went to Eastman. 

Q. Did you inquire of Eastman, if you know? 

A. I believe we did. 

Q. That was in 1945, was it? 

A. Whenever we did the work, yes. 

Mr. Schimmel: If Your Honor please, I have here a 
catalogue of Eastman Organic Chemicals, dated 1944, 
in which is listed on page 49 the availability of creso- 
tinic acid. 

By Mr. Schimmel: 

Q. Is that the material specified by the French 
patent ? 

Mr. Ely : What is that example, Mr. Schimmel ? 

Mr. Schimmel : Example 4. 


The Witness: Example what, is it? 

Mr. Schimmel: Example 4. 

The Witness: No, that is not the same thing. 

By Mr. Schimmel: 

Q. If you had cresotinic acid, would it be very diffi¬ 
cult for you to make cresotinate ? 

A. It depends on whether he is talking—maybe far¬ 
ther on in the specification he more thoroughly- j 

Q. I might refer you to page 2 of the translation! of 
the French patent. 

A. O.K. 

i 

Q. In lines 7 and 8, in the paragraph that starts, 
“The soluble salts of these same acids have the same 
properties”—do you have that? 

A. Yes. 

Q. In the third line down, where he speaks of salts 
of cresotinic- 

A. Yes. 

Q. Is that sufficiently defined to describe it, as far 
as you are concerned ? 

A. There are different ones, you know. The thing you 
probably ought to do is try them all—get them alii— 
because you don’t know just which one he specifies. Be 
just says, if you assume this is to be salts here, salts pf 
cresotinic acid. Then, in his specification, he says salts 
of cresotinic acid. So you probably have to try a 

i 

variety of cresotinic acids. 

Q. You could at least have tried the one that was 
available, couldn’t you? 

A. For some reason or other, we couldn’t get that at 
the time. I wanted to try it. 
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Q. May I also call your attention, on page 2 of that 
same French patent, in line- 

A. Page 2? 

Q. Yes, in the paragraph beginning, “The substi¬ 
tuted homologues of benzene are likewise more active,” 
do you see the third sentence in that paragraph ? 

A. Yes. 

Q. That sentence reads: 

“The cresotinates are more active than the 
salicylates.” 

Wouldn’t that, in your opinion, be a direction to use 
that material instead of the salicylates which you did 
use? 

A. Well, do you think we should have tried every¬ 
thing that was mentioned or that he mentions, prob¬ 
ably? 


By the Court: 

Q. No, sir. The question is—if you can answer it— 
whether that did not indicate to you that you should 
have used cresotinate instead of salicylates. In other 
words, weren’t you flagged by that provision? 

A. “More active.” What do you mean by that? I 
frankly tried to do the job just exactly the way you are 
doing it. 

By Mr. Schimmel : 

Q. Wouldn’t that be a flag to anyone skilled in the 
art, who was reading that specification, that that mate¬ 
rial, as stated by the patentee, would be more active ? 
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A. That meant you could probably get more dye on. 

Q. Wouldn’t it be a flag for you to try that, to see 
what the best results obtainable by the disclosure of that 
patent would be? 

A If I wanted to get more dye on. You see, his 
agents, that he puts in there, are acids—are organic 
acids—which have a certain amount of affinity for the 
cellulose acetate. 

i 

Q. Salt is not an acid, is it? 

A. He puts it in as salt just to solubilize it. 

Q. When he uses sodium cresotinate, he is not using 
an acid? 

A. No, but it probably goes into the cloth. 

Q. We are speaking as to probabilities. 

A. He also uses straight acids. 

i 

Q. We are talking of sodium cresotinate, which he 
specifically mentions in Example 4—that specific 
fluorescent dye. He says he gets fluorescent dyed fabric. 
We have nothing, as far as your evidence is concerned, 
which shows that that does not get a fluorescent fabric. 

i 

Yet the patentee says, apparently, that that is his best 
material. 

A. No; he says that he gets fluorescent dyed fabric 

i 

in the example that I did try, and, in my opinion, it was 
not very fluorescent. I think we showed that to the 
Court. It had a little black light fluorescence, but that 
is what he probably called fluorescent. He does hot 
comment that one is more fluorescent than the other.; 

Q. In connection with your statements with respect 
to the description in the Color Index, in which the dyes 
were described as being fluorescent and the materials 




dyed as being fluorescent, and your statement that you 
believe that those designations of fluorescence are re¬ 
ferring to black light fluorescence, have you anything 
upon which to base that belief ? 

A. Yes, I think so, sir. That was in 1924, and most 
of the literature that talks about or reports any 
fluorescence, is talking about an observation which was 
made under Wood’s glass, and there is no differentia¬ 
tion or tabulation as to degree of fluorescence. There is 
no differentiation made between those that could not 
possibly be detected any other way and those that are 
reported there. 

Q. When a dyer speaks of fabric being colored with 
certain dye, is he talking about how the dye appears 
under black light or under daylight? 

A. He talks about the color as being under daylight. 

Q. He is speaking about daylight. So when he gets 
fabric—silk, we will say—dyed to where he says it has 
a fluorescence, isn’t he still talking about daylight ? 

A. No, they generally examine under black light. 

Q. But his color is according to daylight? 

A. What is it? 

Q. His color that he speaks of is according to day¬ 
light? 

A. It is according to daylight, surely. 

Q. Why do you jump to black light when he talks 
about fluorescence ? 

A. Because that is the classical way of determining 
fluorescent material, to determine positively that it is 
not iridescence or it is not some other light phenomenon, 
but that it is truly fluorescence. 
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j 

Q. I refer you to the item under Color Index No. 749, 
in the right-hand column, in which the dyeing of cotton 
is described. Would you mind reading the statement in 
that upper portion? 

A. “Dyes cotton—mordanted with tannin and tartar 
emetic bluish-pink without fluorescence, or oiled-cotton 
bluish-pink with fluorescence. ,, 

Q. There is no indication there, is there, that there 
is any particular type of fluorescence ? 

A. They don’t specify one way or another, on the face 
of this. 

Q. When he says, “No fluorescence,” would that be 
no fluorescence in daylight ? j 

A. No. I think what he means is that under Wood’s 

! 

light it does not show any degree of fluorescence. 

Q. When you speak of an alcohol solution of Rhpda- 
mine B being fluorescent, are you talking about day¬ 
light fluorescence? 

A. You could be talking about either one in that case. 

Q. What did you describe as the particular material 
when you were on the stand previously? Were you 
talking about daylight fluorescence then, when you said 
an alcohol solution of Rhodamine B was fluorescent ? 

A. I said it was daylight fluorescent in dilute solu¬ 
tion. 

Q. So it was daylight fluorescence ? 

A. What I was talking about, in other words, was 
that visible light response. 

Q. Does that same article say that an alcohol solution 
of Rhodamine B is fluorescent? 

A. Yes. 


i 


i 

i 
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Q. That, to you, would not mean fluorescence, I sup¬ 
pose, would it? 

A. As I say, following their general procedure of 
reporting fluorescence, it would mean fluorescence 
under black light, which might also be fluorescent in 
daylight 

Q. But you would not say the report that it was 
fluorescent was talking about daylight fluorescence? 

A. I don’t believe so. I believe they report fluores¬ 
cence under Wood’s light 

By the Couet : 

Q. Are you familiar with the book from which this 
comes? 

A. Yes, I am, sir. 

Q. Is there any key in there which would indicate 
that it means it would be under black light, or is that 
purely deduction on your part ? 

A. That is deduction on my part, but I believe you 
could* find out, if you go back far enough and study all 
those references. They give you many literature ref¬ 
erences there. I have studied the literature references 
in regard to dyes, and they state they possess red fluores¬ 
cence under Wood’s light or blue fluorescence under 
Wood’s light. 

Q. There you have a specification of being under 
black light. 

A. Yes. It is not clear on the face of that just 
whether—one other reason is that visible light ab¬ 
sorption or fluorescence due to visible light was not 
necessarily appreciated at that time. 


133 


! 

I 

i 
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i 

By Mr. Schimmel: 

■ i 

Q. May I ask you, then, isn’t it true that the fluores¬ 
cence under visible light is primarily due to the ultra¬ 
violet in the visible ? 

A. No. | 

Q. I didn’t say “all”; I said “primarily.” 

A. Not primarily. In Rhodamine B it isn’t! in 
proper solution. I can put transparent visible liglit— 
transparent material over the surface of the daylight 
fluorescent in any red fabric, which absorbs all of the 
invisible ultra-violet, or I can illuminate it with mono¬ 
chromatic green light containing no ultra-violet, and 
it appears red. In that condition, it converts not only 
the ultra-violet but also the green light. It has got to 
be in a state of solution; there is just no question abput 
that. In crystal form, it will not convert. It will re¬ 
spond a little to black light, very low order, but it will 
actually absorb green light where you have nothing but 
monochromatic green, no ultra-violet at all, and part 
red, whereas with non-fluorescent—non-daylight fluo¬ 
rescent—the thing would appear black or brown, j 

Mr. Schimmel: Frankly, Your Honor, I made an 
investigation to determine what was meant in this 
Color Index Chart when they speak of fluorescence. 
Unfortunately, I could not unearth anything to dis¬ 
tinguish between the different types of light, whether 
black light or daylight. 

I believe that is all I have of the witness. 

The Coubt : Are you going to have some redirect, Mr. 
Ely? 
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Mr. Ely : I think not. Mr. Switzer took care of what¬ 
ever else needed to be taken care of. 

The Court : Are you going to have anything further ? 

Mr. Ely: No, sir, I believe not, except that I would 
like to say this for the record. There are the matters 
in question by the United States Government and the 
Canadian Government in connection with the allow¬ 
ance of royalties paid by those governments. Some 
of the Canadian things I explained at the beginning. 
We were scheduled to have a gentleman come here 
from Canada, but because of the uncertainty of my 
being here, I cancelled that. 

I can personally testify to the fact that there was a 
question of the novelty of these daylight fluorescent 
materials by the Government bodies. I was the only 
one present, other than the Government officer. If I 
could testify on the stand without prejudicing myself, 
in the position that I find myself in before the Court 
—and I have no objection to cross examination by Mr. 
Schimmel within the scope of that- 

The Court : Of course, if you took the stand and testi¬ 
fied, that would preclude you from arguing. 

Mr. Ely: On that point? 

The Court : Yes. You want to show what ? 

Mr. Ely: It would show that there had been, other 
than by the Patent Office- 

The Court: Other than by the Patent Office? 

Mr. Ely: It would show that the United States Gov¬ 
ernment, other than the Patent Office, acting under 
Public Law 768, has considered novelty—and this is 
after an investigation; we are not talking about the 
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literature—it would be an investigation of the tirade, 
as shown by this historial data sheet. To those skilled 
in the art, it shows what can be made out of publica¬ 
tion, if it is novel. 

The Court : I think if you want to make that showing, 
you had better call the people here, so that they miy be 
subjected to cross examination. But you have the 
proposition here that certain of these people have been 
licensed, and you are receiving royalties. 

Mr. Ely: Well, I think we can make enough oiit of 
what we do have without putting them on. 

The Court : Then, you rest at this time ? 

Mr. Ely: Yes. 

The Court: Does the Government have anything? 

Mr. Schimmel: Nothing other than the foldejr on 
your desk and the Dreyfus patent which is not in¬ 
cluded in the folder. 

The folder I should like to have marked as Defend¬ 
ant’s Exhibit 1, and the Dreyfus patent as Defendant’s 
Exhibit 2. 

Mr. Ely : As to the first exhibit, I should like to ob¬ 
ject as far as introducing it is concerned. There are 
two papers in there that I think are clearly objection¬ 
able. They are publications which were published after 
“this application was filed and, therefore, could hardly 
be construed as any prior art or as something that 
would affect the subject matter of this case. There is 
one publication dated 1946, and one dated 1942, both 
after this application was filed. 

Mr. Schimmel : In view of the statement made by the 
witness, I will withdraw those two publications. 
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The Court: Which two are they? 

Mr. Schimmel: That is I, c ‘Textile Colorist.” That 
will be eliminated. 

The Court: All right. That will be eliminated, and 
J will be eliminated. As to the rest of them, there is 
no objection? 

Mr. Ely: No. 

The Court: You said something about Exhibit 2. 

Mr. Schimmel: Exhibit 2 would be the Dreyfus pat¬ 
ent we have been discussing, number 1,968,819. 

(The folder referred to was marked as Defendant’s 
Exhibit 1 and received in evidence.) 

(Dreyfus patent No. 1,968,819 was marked as De¬ 
fendant’s Exhibit 2 and received in evidence.) 

Mr. Schimmel: Defendant’s Exhibit 3 would be a 
photostat of a page of the Color Index. 

The Court: Is there any objection to that? 

Mr. Ely: No objection. 

(Photostated page of Color Index was marked as 
Defendant’s Exhibit 3 and received in evidence.) 

Mr. Schimmel : That will be all we have. 

The Court: Then, we are in the position where all 
that is left is the matter of argument. I think we will 
hear argument tomorrow morning at 10 o’clock. 

Mr. Ely: All right. Thank you. 

(At 4 pjn., an adjournment was taken until Friday, 
November 17,1950, at 10 ajn.) 
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Washington, D. C., 
Friday, November 17, 1950. 

The trial of this case was resumed before District 
Judge Richmond B. Keech, in Civil Division No. 6, 
at 10 a.m. 

Appearances : 

j 

On behalf of the plaintiffs: Mr. Albert L. Ely, Jr. 

On behalf of the defendant: Mr. Joseph L. Schim- 
mel, Assistant Solicitor, United States Patent Office. 

Proceedings 

| 

The Court : Before you start, gentlemen, do you de¬ 
sire the reporter to report the argument ? 

Mr. Schimmel: No, I do not think so. 

Mr. Ely: No, not unless the Court wishes it taken. 
v ‘ The Court : No, sir. I am making notes as I go along. 

(Mr. Ely made an opening argument on behalf of 
the plaintiffs.) j 

(Mr. Schimmel made an argument on behalf of the 
defendant.) 



(Mr. Ely made a closing argument on behalf of the 
plaintiffs.) 

The Court: Thank you, gentlemen. We will treat 
the case as submitted. 

As I view the situation, I do not believe that you 
have lost anything, notwithstanding the fact that we 
have talked about this test, with respect to 5-A, 5-B, 
and 5-C. I do not believe that it is vital to the case. 

Mr. Schimmel : I do not believe it is vital to the case, 
either. 

The Court: If that be true, that eliminates the need 
of a further test. If I thought it was vital to the case, 
I would give you an opportunity to make it, notwith¬ 
standing the fact that the case has been closed. 

Mr. Schimmel: Just to clear the record, I might 
withdraw my objection to the introduction of this 
color card index, in order to simplify matters, so that 
it may go in evidence. 

The Court: Very well. Then, it will be received. 

(Ciba color chart, Plaintiffs’ Exhibit 3 for identifi¬ 
cation, was received in evidence.) 

The Court : I think there is nothing else pending by 
way of exhibits which have not been dealt with. 

(At 12:30 p.m. the trial was concluded.) 

Certificate of Official Reporter 

I certify that the foregoing is the official transcript 
of proceedings and testimony in the case of Joseph L. 
Switzer, et al., vs. John A. Marzall, Civil Action No. 
597-49, on November 15, 16, and 17, 1950. 

Francis J. Attig, 
Official Reporter . 
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Specification 

This invention relates to an improvement in fluo¬ 
rescent textiles and a method of dyeing textiles with 
fluorescent dyestuffs. 

Brilliantly fluorescent fabrics have long been sought 
for theatrical costumes and display purposes. Here¬ 
tofore, even though the dyes employed were brilliantly 
fluorescent, fluorescent dyed fabrics have been only 
weakly or faintly fluorescent and have beezr'more ot less 
characterized by a certain muddiness or dullness of 
color, both under visible light and invisible fluores- 
cigenous radiations, such as ultra-violet light. Conse¬ 
quently, when brilliantly fluorescent fabrics wer£ re¬ 
quired heretofore, suitable fabrics were varnished or 
coated with a coating containing a dispersion of fluo¬ 
rescent dyes or pigments. Such coated fabrics lost 
flexibility, porosity, and softness; garments made of 
such coated fabrics were uncomfortable and the coat¬ 
ing tended to crack and break during use; such coated 
fabrics did not have a satisfactory hand and were diffi¬ 
cult to drape. j 

It is an object of this invention to provide a bril¬ 
liantly fluorescent dyed fabric and a process which will 
permit textiles, such as cellulose acetate, silk, wool, and 
the like, to be dyed with most known fluorescent dyes to 
produce brilliantly fluorescent fabrics. Flourescent 
fabrics dyed according to our method are particularly 
clean and pure in color, both under visible light and 
invisible ultra-violet light and are not appreciably 
affected by our dyeing process in respect to flexibijity, 
porosity, softness, hand or drape. A further advantage 
of our fluorescent dyed fabrics is that the nautral shim- 
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mer and sheen of textiles, such as satins, for example, is 
accentuated when dyed with fluorescent dyes by our 
method. 

A still further advantage of our invention is that 
fluorescent fabrics dyed by our method are not restricted 
to use in the somewhat narrow field of theatrical cos¬ 
tumes and displays. By our process it is possible to dye 
textiles with dyes which possess the property of “day¬ 
light” fluorescence, i.e., such “daylight” fluorescing 
dyes fluoresce not only under invisible ultra-violet light 
but also fluoresce to a certain extent under the influence 
of the shorter wave lengths of visible light. As a result, 
textiles dyed by our process with “daylight” fluorescing 
dyes exhibit a brilliance of color which cannot be ob¬ 
tained with ordinary dyes which exhibit color due only 
to the selective color absorption of the dye. 

Other objects and advantages of this invention will 
be apparent from the following specification, claims 
and drawings in which: 

Fig. 1 is a greatly magnified diagrammatic cross- 
section of a textile filament dyed according to the prior 
art methods; and 

Fig. 2 is a greatly magnified diagrammatic cross- 
section of a textile filament dyed according to our 
method. 

As pointed out above, attempts to dye fabrics of the 
class described with a dyestuff which exhibited brilliant 
fluorescence in suitable solutions heretofore generally 
produced a dyed fabric which was only weakly fluo¬ 
rescent and somewhat muddy in color. The same fabric 
dyed with the same fluorescent dyestuffs by our method 
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produce brilliantly clear fluorescent dyed fabrics. 
While not restricting ourselves to any one theory or 
reason for our success, we believe the contrast between 
the results obtained by the use of our method andj the 
methods of the prior art lies in the fact that in the prior 
art the problem of dyeing was considered to be pri¬ 
marily one of selecting a suitable dyestuff which, under 
given conditions, would exhibit an affinity for the fibers 
or filaments of a particular fabric and, under such con¬ 
ditions, could be affixed to such fibers or filaments more 
or less permanently in a substantially and generally 
insoluble state. A filament of a textile so dyed is illus¬ 
trated diagrammatically in Fig. 1. 

In Fig. 1,10 represents a filament of cellulose acetate 
and 11 represents molecules of dye affixed to the fila¬ 
ment at or on its surface. Where the dye molecules 11 
are ones which exhibit color due to the phenomenon of 
absorption, i.e., where a fractional band or bands of 
wave lengths of the incident visible light are reflected 
and the remainder of the visible light is absorbed, such a 
concentration of dye at the surface of the filament is 
satisfactory. Where the molecules 11 are ones which 
exhibit color due to the phenomenon of fluorescence, 
i.e., where the dye molecules 11 convert incident rays 

I 

of fluorescigenous energy, usually ultra-violet lights to 
visible light of longer wave lengths, such a concentra¬ 
tion of dye at the surface of the filament 11 is not satis¬ 
factory. Many fluorescent dyestuffs are highly colored 
and, therefore, extremely light absorptive, when in a 
crystalline or similar highly concentrated state. It is 
believed that when fabrics are dyed by conventional 
methods which concentrate the dye molecules at or on 


i 
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the surface of the filaments or fibers, incident fluo- 
rescigenous radiation (indicated by the dotted arrows 
12) may he absorbed, rather than converted by the 
phenomenon of fluorescence, or the visible light (indi¬ 
cated by the arrows 14) emitted by some fluorescent dye 
particles may be largely absorbed by other dye particles. 

As a result of our efforts to analyze our fluorescent 
dyed fabrics and our method of dyeing, we believe that 

fabrics 

Per C. the problem of dyeing A fluorescent is pri¬ 
marily one of avoiding a condition of con¬ 
centration of dye molecules on the surface of the fiber 
or filament to be dyed and, instead, obtaining a dis¬ 
persion of the dye molecules in the fiber or filament so 
that the dye molecules are probably oriented in the fiber 
or filament in a relationship similar to the orientation 
of the dye molecules when the dye is fluorescent in a 
solution. A filament of a textile so dyed is illustrated 
diagrammatically in Fig. 2. In Fig. 2, 20 represents a 
filament of cellulose acetate and 21 represents molecules 
of a fluorescent dye dispersed in the filament by our 
process which will be described below. It is believed 
that thus neither incident fluorescigenous radiation nor 
emanated visible light will be lost due to an appreciable 
irreversible absorption of the radiations and the 
light by the dye molecules. If the unexpectedly 
brilliant fluorescence of fabrics dyed by our method 
is due to the orientation of the dye molecules in or 
on the fibers similar to the orientation of the dye 
molecules when in solution, we do not know why our 
method of dyeing causes such orientation of the dye 
molecules. 
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Our method of dyeing a textile, cellulose acetate satin, 
for example, is, in general, as follows: A small quantity 
of a dyestuff which exhibits the desired fluorescent 
brightness in a suitable aqueous organic solvent solu¬ 
tion is dissolved in an aqueous solution of an ethyl alco¬ 
hol, for example. The percentage of dye in solution 
depends upon many factors, such as the affinity of| the 
textile for the dye, the necessary concentration of dye 
in the textile, and the like, but the percentage of dye in 
solution is generally less than two percent. If a greater 
percentage of dye in solution is employed, it has been 
found that the fluorescent brightness of the dyed fabric 
is impaired. The aqueous alcoholic solution in which 
the dye is dissolved is preferably a 40%, by weight, 
solution, but may vary from approximately 25% to 
60%, by weight. Instead of ethyl alcohol we may, of 
course, use any similar solvent or solvent mixture wljiich 
is a mutual solvent for the dye and water and winch 
also exhibits a solvent or wetting action on the textile 
to be dyed. The dye is preferably one which exhibits 
less solubility in water than in the mutual solvents for 
the dye and water. 

The cellulose acetate fabric is then dipped in the |dye 
bath, preferably by passing a festoon of the fabric 
through a vat of the dye bath, until the filaments of the 
fabric are dyed to the extent desired. Apparently, |due 
to the wetting and penetrating properties of the ethyl 
alcohol as well as its somewhat solvent and swelling 
action, the molecules of the dye are dispersed in the cel¬ 
lulose acetate filaments. The time the fabric remains 
in the dye bath, the temperature of the dye bath, j the 
proportion of the ingredients in the dye bath, and the 

i 

i 

i 

i 

i 

j 
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ratio of the weight of the dye to the weight of the fabric 
are all interrelated factors affecting the penetration 
and dispersion of the dye molecules in the filaments of 
the textile and a change in any one will change the extent 
of penetration of the filaments by the dye. After the 
cellulose acetate fabric has been dipped in the dye bath, 
it is quickly flushed with cold water to “1011” the dyeing 
action. All of the dyeing liquid on the textile is thus 
washed off and the formation of dye crystals on the 
surface of the filaments is prevented. The fabric is 
then tentered, dried, and finished in the usual manner. 

While the foregoing general description has dealt 
with the dyeing of cellulose acetate, it is not to be under¬ 
stood that this method is limited to this specific textile. 
Other textiles may be advantageously dyed by this pro¬ 
cess as will be apparent from the following specific ex¬ 
amples. While this invention is primarily concerned 
with the dyeing of textiles, i.e., woven fabrics, it is to be 
understood that any fabrics or organic fibers or fila¬ 
ments, such as knitted fabrics, felts, yarns, or loose flock 
may be dyed by this method. Further, it is to be under¬ 
stood that the following specific illustrations are given 
by way of example and are not to be considered as being 
limitative either in respect to the textiles named or the 
fluorescent dyes employed. 

Example No.l: 

One-tenth of one percent (0.1%) by weight of meta 
diethylaminophenol phthalein is dis- 
Rhodamine B solved in a 40%, by weight, solution of 

ethyl alcohol in water to provide a dye 
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bath. To dye cellulose acetate fabric, a sufficient quan¬ 
tity of dye bath is employed so that the ratio of the; fab- 
, ric to the dye bath, by weight, will be approximately 15 
parts of cellulose acetate to 40 parts of the dye bath. 
With the dye bath maintained at room temperature, the 
cellulose acetate fabric is immersed in the dye bath for 
20 minutes and is then quickly and thoroughly flushed 
with cool water to remove all traces of the dye bath. 
The fabric is then tentered and calendered in the usual 
manner. Cellulose acetate fabric so dyed fluoresces a 
brilliant red under ultra-violet light and, un- 
Per A. der visible white light exhitits a brilliant 

suggested by the name 
fluorescent red color best A “Neon Red”, j 

Example No. 2: 

Two-tenths of one percent (0.2%) by weight of ethyl 

ester of meta monoethylaminophenol 
Rhodamine 6 G phthalein is dissolved in a 55%, by 

i 

C. I. 752 weight, solution of ethyl alcohol in 

water to provide a dye bath.! To 
dye silk fabric, a sufficient quantity of dye bath is em¬ 
ployed so that the ratio of the fabric to the dye bath, by 
weight, will be approximately 15 parts of silk to 60 
parts of the dye bath. With the dye bath maintained 
at room temperature, the silk fabric is immersed in 
the dye bath for 10 minutes and is then quickly and 
thoroughly flushed with cool water to remove all traces 
of the dye bath. The fabric is then tentered and calen¬ 
dered in the usual manner. Silk fabric so dyed fluo¬ 
resces a brilliant salmon under ultra-violet light and 


i 
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exhibits a slightly fluorescent red color under visible 
white light. 

Example No. 3: 

Eight one-hundredths of one percent (0.08%) by 
weight of p,p' di p" (p"' aminobenzoyl- 
Per C amino) benzoylamino stilbene o,o' di (sodium 
sulphonate) is dissolved in a 40%, by weight, 
solution of glycerine in water to provide a dye bath. To 
dye cotton fabric, a sufficient quantity of the dye bath 
is employed so that the ratio, by weight, will be approx¬ 
imately 15 parts of cotton to 40 parts of the dye bath. 
With the dye bath maintained at approximately 40° 
C., the fabric is immersed in the dye bath for 20 min¬ 
utes and is then quickly and thoroughly flushed with 
cool water to remove all traces of the dye bath. The 
fabric is then tentered and calendered in the usual man¬ 
ner. Cotton fabric so dyed fluoresces a brilliant blue 
under ultra-violet light and is substantially uncolored 
by the dye, except for a slight blue fluorescence, under 
visible white light. 

Example No. 4 : 

Twelve one-hundredths of one percent (0.12%) by 
weight of imino di(p-dimethylaminophenol) methane 
hydrochloride is dissolved in a 35%, by 
C. I. 655 weight, solution of acetone in water to pro¬ 
vide a dye bath. To dye wool fabric, a suffi¬ 
cient quantity of dye bath is employed so that the ratio 
of the fabric to the dye bath will be approximately 15 
parts of wool to 90 parts of dye bath. With the dye 
bath maintained at 50° C., the wool fabric is immersed 
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in the dye bath for 20 min utes and is then quickly and 
thoroughly flushed with cool water to remove all traces 
of the dye bath. The fabric is then tentered and calen¬ 
dered in the usual manner. Wool fabric so dyed is 
brilliantly yellow-green under ultra-violet light and 

i 

exhibits a brightly fluorescent yellow color under visible 
white light. 

Example No. 5 : 

One-tenth of one percent (0.1%) by weight of imino 
di(p-dimethylaminophenol) methane hydrochloride is 
dissolved in a 35%, by weight, solution of isopropyl 
alcohol in water to provide a dye bath. To dye cellulose 
acetate fabric, a sufficient quantity of dye bath is em¬ 
ployed so that the ratio of the fabric to the dye bath 
will be approximately 15 parts of fabric to 90 parts of 
dye bath. With the dye bath maintained at 50° C., the 
cellulose acetate fabric is immersed in the dye bath for 
15 minutes and is then thoroughly flushed with cool 
water to remove all traces of the dye bath. The fabric 
is then tentered and calendered in the usual manner. 

i 

Cellulose acetate fabric so dyed is brilliantly yellow- 
green under ultra-violet light and exhibits a brightly 
fluorescent yellow color under visible white light. 

Example No. 6 : 

i 

One-tenth of one percent (0.1%), by weight, of meta 
methylethylaminophenol phthalein is dissolved in an 
aqueous solution containing 10%, by weight, of ethylene 
glycol monomethylether and 15%, by weight, of methyl 
alcohol to form a dye bath. To dye cellulose acetate 
fabric, a sufficient quantity of dye bath is employed so 


j 
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that the ratio of the fabric to the dye bath, by weight, 
will be approximately 15 parts of cellulose acetate to 
40 parts of dye bath. With the dye bath maintained at 
18° C., the cellulose acetate fabric is immersed in the 
dye bath for 10 minutes and is then quickly and 
thoroughly flushed in cool water to remove all traces of 
the dye bath. The fabric is then tentered and calen¬ 
dered in the usual manner. Cellulose acetate fabric so 
dyed fluoresces a brilliant red-orange under ultra-violet 
light and exhibits a strong fluorescent red color under 
visible white light 

Example No. 7 : 

Fifteen one-hundredths of one percent (0.15%), by 
weight, of meta monobutylaminophenol phthalein is dis¬ 
solved in a 40%, by weight, solution of ethyl alcohol in 
water to form a dye bath. To dye cellulose acetate 
fabric, a sufficient quantity of dye bath is employed so 
that the ratio of the fabric to the dye bath, by weight, 
will be approximately one part of cellulose acetate to 
two parts of dye bath. With the dye bath maintained 
at 20° C., the cellulose acetate fabric is immersed in the 
dye bath or the dye bath is padded on the cellulose 
acetate for 20 minutes and is then quickly and thorough¬ 
ly flushed with cool water to remove all traces of the 
dye bath. The fabric is then tentered and calendered 
in the usual manner. Cellulose acetate fabric so dyed 
fluoresces a bright pastel orange under ultra-violet light 
and exhibits a fluorescent pink color under visible 
white light. 

From the foregoing, it is apparent that other 
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daylight fluorescent 

a dyes exhibiting a lesser solubility in water than 
in a mutual solvent for the dye and water may 
Per C be employed to dye the same or other fabrics 
and textiles, the proportions of the dye, water 
and the mutual solvent in the dye bath, the time 
the fabric remains in the dye bath and the temperature 
of the dye bath being determinable by ex- 
Insert C 1 perience in each instance. C 1 [It isj ap- 
parent, therefore, that* this invention is not 
limited to the particular examples disclosed, but by the 
following claims.]* 

In the foregoing specification and the following 
claims, the term “strong”, when applied to an aqueous 
solvent solution, denotes a solution in which the per¬ 
centage of nonaqueous solvent or solvent mixture 
ranges from approximately 25% to 60%, by weight, of 
the aqueous solvent solution; when such strong aqueous 
solvent solutions are employed in a dye bath for cellu¬ 
lose acetate fabric, the percentage of non-aqueous i sol¬ 
vent, by weight, preferably ranges from 
Insert C 2 approximately 35% to 40%. C 2 The term 
“cool”, when applied to the water for flash¬ 
ing the dye bath from the fabric, is intended to denote 
water having a temperature less than approximately 
100° F.; preferably water having the temperature of 
ordinary tap water, i. e., from 55° to 75° F., is usually 
employed. The term “daylight fluorescent” is em- 

i 

ployed to denote the phenomenon exhibited by mater¬ 
ials which not only reflect portions of the spectrum of 

i 

- i 

_ i 

# Matter enclosed in brackets struck out in copy. 
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incident visible light but simultaneously 
Per C fluoresce under the influence of the incident 
light. It is apparent, therefore, that this 
invention is not limited to the particular examples dis¬ 
closed, but by the following claims. 

WHAT IS CLAIMED IS: 

1. The process of dyeing to produce a fluorescent fab¬ 
ric comprising the steps of providing a dye bath by dis¬ 
solving a fluorescent dye in a strong aqueous solution of 
a mutual solvent for said dye and for water, said dye 
being characterized by a greater solubility in said mu¬ 
tual solvent than in water, immersing fabric 

Sub C s to be dyed in said dye bath, and then flushing 
said fabric with water to remove said dye bath. 

2. The process of dyeing to produce a fluorescent 
fabric as defined in claim 1 in which said mutual solvent 
swells the fabric to be dyed. 

3. The process of dyeing to produce a fluorescent 
fabric as defined in claim 1 in which said mutual sol¬ 
vent wets the fabric to be dyed. 


daylight 

4. The process of dyeing to produce a A fluorescent 
fabric comprising the steps of providing a dye 

daylight 

Per C bath by dissolving a A fluorescent dye in a 
strong aqueous alcoholic solution, said dye be¬ 
ing characterized by a greater solubility in alcohol than 
in the dye bath 

in water, immersing A a fabric, characterized by its 


I 

I 

I 
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tendency to be swollen by the aqueous alco- 
Insert C 4 holic solution, C 4 [in the dye bath,]* and 

cool 

“ A Per C then flushing the fabric with A water to 
remove said dye bath. 

5. The method of dyeing a fabric as defined in claim 
4 in which the alcohol in the aqueous alcoholic solution 
is substantially forty percent by weight. 

6. The method of dyeing cellulose acetate fabric com- 

i 

prising the steps of providing a dye bath by 
daylight fluorescent 

Per C dissolving a A dye in a strong solution of a 
solvent and water, said dye being characterised 
by its lesser solubility in water than in said solvent in 

i 

which solvent said dye, water and cellulose acetate are 

i 

in said dye bath 

Per C each soluble, immersing A cellulose ace- 
Insert C 3 tate fabric C 5 [in said dye bath,]* and then 
flushing said cellulose acetate with water 
to remove said dye bath. 

7. The method of dyeing cellulose acetate fabric corn- 

daylight fluorescent 
prising the steps of, dissolving a A dye, 
Per C characterized by a greater solubility in alcohol 
“ A than in water, in a strong solution of alcohol 
in water to form a dye bath, immersing cellu- 
Insert C 6 lose acetate fabric in said dye bath, C 6 and 
flushing said cellulose acetate fabric with 
cool water to remove said dye bath. 


Matter enclosed in brackets struck out in copy. 
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to provide a daylight fluorescent fabric 

8. The method of dyeing cellulose acetate fabric a 

comprising the steps of providing a dye bath by 
Per C dissolving a fluorescent dye derived from dial- 
ylaminophenol in a strong aqueous solution of 
Insert C 7 alcohol, C 7 immersing cellulose acetate fab- 
Insert C 8 ric in said dye bath, C 8 and then flushing 
said cellulose acetate fabric with cool 
water to remove said dye bath. 

to provide a daylight fluorescent fabric 

9. The method of dyeing cellulose acetate fabric A 

comprising the steps of providing a dye bath 
Per C by dissolving a fluorescent dye derived from 
monoalkylaminophenol in a strong aqueous 
Insert C 7 solution of alcohol, C 7 immersing cellulose 
Insert C 8 acetate fabric in said dye bath, C 8 and then 
flushing said cellulose acetate fabric with 
cool water to remove said dye bath. 

10. The method of dyeing cellulose acetate fabric 
to provide a daylight fluorescent fabric 

A comprising the steps of providing a dye 
Per C bath by dissolving a fluorescent dye derived 
from diethylaminophenol in a strong aque- 
Insert C 7 ous solution of alcohol, C 7 immersing cellu- 
Insert C 8 lose acetate fabric in said dye bath, C 8 and 
then flushing said cellulose acetate fabric 
with cool water to remove said dye bath. 

11. As a composition of matter, a dyed fabric corn- 

daylight 

prising a fabric of organic filaments and a a 
P er C fluorescent dye dispersed in said filaments of 
said fabric, said dye exhibiting a lesser solu- 
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bility in water than in an organic solvent for said! dye 

| * 

and water, said dye being so arranged and oriented in 
said filaments of said fabric that said fabric exhibits 
daylight fluorescence. 

12. As a composition of matter, a dyed fabric Com¬ 

prising a fabric of cellulose acetate filaments 
daylight 

Per C and a A fluorescent dye dispersed in said 
filaments, said dye exhibiting a lesser solubility 
in water than in an organic solvent for said dye and 
water, said dye being so arranged and oriented in said 
filaments of said fabric that said fabric exhibits day¬ 
light fluorescence. 

13. As a composition of matter, a dyed fabric com¬ 
prising a fabric of cellulose acetate filaments and a 
fluorescent dye derived from monoalkylaminophenol so 
dispersed and oriented in said filaments that said fabric 
exhibits daylight fluorescence. 

14. As a composition of matter, a dyed fabric com¬ 
prising a fabric of cellulose acetate filaments and a 
fluorescent dye derived from dialkylaminophenol so 
dispersed and oriented in said filaments that said fabric 
exhibits daylight fluorescence. 

15. As a composition of matter, a dyed fabric Com¬ 
prising a fabric of cellulose acetate filaments and a 
fluorescent dye derived from diethylaminophenol so dis¬ 
persed and oriented in said filaments that said fabric 
exhibits daylight fluorescence. 

i 

i 

Joseph L. Switzer, 
Richard A. Ward. 
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DEPARTMENT OP COMMERCE, UNITED 
STATES PATENT OFFICE 


Washington 25, D. C. j 

In re application of: Joseph L. Switzer, et al., Ser. 
No. 430,792. Piled Feb. 13,1942. For: Fluorescent 
Textiles 

i 

! 

Before the Board of Appeals on Appeal No. 13902 

i 

Examiner’s Statement 


This is an appeal from the final rejection of claims 
4-8,10-12 and 14-17 as unpatentable over the prior hrt. 
Claims 9 and 13 are drawn to non-elected species. These 
are all the claims in the case. 

******* 

The references applied are: 


Rhodiaseta (Fr.) 
Rivat (Fr.) 

Ellis 

Abel (Br.) 
Imperial (Br.) 
Paine 


579,896 

847,107 June 26, 1939 

2,053,276 Sept. 8, 1936 

1939 of 1906 j 

412,952 July 5, 1034 

2,089,413 Aug. 10, 1937 


The alleged invention relates to a method of obtain¬ 
ing a daylight fluorescent fabric by dyeing with a day¬ 
light fluorescent dye in an aqueous alcoholic solution 
(20 to 60% alcohol) and the fabric so obtained. The 


I 

! 


I 
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fabric must be one that is swollen by the alcoholic solu¬ 
tion and the preferred fabric is cellulose acetate. The 
fabric after being dyed is washed with cool water. 

A daylight fluorescent dye is one that will fluoresce 
not only under ultra-violet light but also to a certain 
extent under the influence of the shorter wave lengths 
of visible light. For example, a red dye of this type 
may reflect the usual amount of red light and emit an 
additional amount of red light which is due to the fact 
that a certain amount of visible light shorter in wave 
length than red incident on the fabric has been changed 
into red by the phenomenon of fluorescence. These 
dyes are therefore among the most brilliant dyes known. 

Some of the dyes used by applicants are among the 
oldest dyes of the class of basic dyes and have always 
been recognized as especially brilliant. They have lost 
popularity however because of their fugitivity in light. 
These are Rhodamine B, Auramine 0 and Rhodamine 6 
G (Examples 1, 4 and 2 respectively). The dyes of ex¬ 
amples 6 and 7 are closely related to the Rhodamines. 

The dyeing of cellulose acetate fabrics with dye baths 
which contain swelling agents for the acetate fibers is 
old and is the definition of class 8, subclass 59. The 
swelling agents are usually organic solvents. 

The British Abel patent shows the dyeing of cellulose 
acetate fabrics with various basic dyes in an aqueous 
alcoholic solution of 50% strength. The dye may 
be “rhodamine,” page 2, line 20. 

Example 3 is the only example which shows any treat¬ 
ment after dyeing. Here the solution is 50% alcohol 
and the material is washed after dyeing. The dye, how- 


ever, is not related to the Rhodamines or the other dyes 
shown by applicants. 

The British Imperial patent shows the dyeing of 
cellulose acetate film with two of applicants’ dyes, 
Rhodamine B and Auramine 0, in a fifty percent aque¬ 
ous alcoholic solution. The permissible percentage of 
alcohol is from 33 to 66%. j 

The patent states that methods hitherto used for 
dyeing fibrous cellulose acetate cannot be used for 
dyeing films as the film has less exposed surface area 
and greater thickness. There is nothing in the dis¬ 
closure, however, which implies that fibers could not be 
dyed by the same method. In fact, if anything, j the 
implication is that since it is easier to dye fibers they 
could even more easily be dyed by the process disclosed. 

The Imperial patent does not show the step of wash¬ 
ing the dyed fabric. 

French patent to Rhodiaseta discusses the prior art 
in the first three paragraphs and therein states that 
it is known that the affinity of cellulose acetate for basic 
dyes may be augmented by a preliminary treatment 
with a 50% alcohol or acetone solution (formic and 
acetic acid act similarly). 

The patented process is one in which various aro¬ 
matic acids and salts are added to an aqueous solution 
of a basic dye and the acetate fabric is then dyed while 
the dye bath is kept at 65° temperature. In examples 
4, 5, 6,7 and 8 applicants’ Rhodamine B and Auramine 
0 are used and in examples 4 and 8 the fabric is de¬ 
scribed as “very fluorescent.” 

Example 13 shows the preliminary type of treat- 
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ment in which the fabric is first swollen and then dyed. 
It shows that the art recognizes the analogy between 
the type of dyeing in which the fabric is swollen before 
dyeing and the type in which swelling accompanies the 
dyeing; thus indicating that it would not be inventive 
to use the old swelling agents mentioned, such as alcohol 
or acetone, as the swelling agents in the simultaneous 
swelling-dyeing baths of examples 4 to 8. 

It is clear to anyone skilled in the art that Rho- 
diaseta’s agents are swelling agents as they are com¬ 
pared to well-known swelling agents and in the last 

♦ \ 

paragraph of column 1, page 1, it states that many of 

11 

these agents are good solvents for cellulose acetate. A 
poor /solvent for cellulose acetate merely swells the 
fiber no matter what concentration thereof is used; a 
good solvent is a very strong swelling agent for cel¬ 
lulose acetate. The first stage in the dissolution of cel¬ 
lulose acetate is accompanied by a swelling of the fibers. 
This permits the dyestuff to enter into and dissolve in 
the fibers. 

The Rivat patent is cited for nothing more than to 
show that it is old to wash the cellulose acetate after 
being dyed in a swelling dye bath with copious amounts 
of cold water and that solvents for cellulose acetate are 
also swelling agents (page 1, lines 36-50 and page 2, 
lines 42-46). 

The Paine patent shows the treatment of cotton with 
a compound that is chemically related to that of appli¬ 
cants’ example 3. The result obtained is the same as 
that described in example 3, a bluish fluorescence under 
ultraviolet light and white under daylight. It is used 
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primarily to show the recognition of a maximum fluo¬ 
rescence and a diminishing fluorescence with amounts 
of fluorescent material in excess of the maximum (page 
1, column 1, lines 28-46). 

The Ellis patent shows the dyeing of cellulose acetate 
with anthraquinone dyes in swelling baths. The pre¬ 
ferred swelling agents are organic amino compounds 
but alcohol is a recognized equivalent (page 1, lines 
17-29). After dyeing the fabric is “washed off thor¬ 
oughly” (Example, lines 58-60). 

All of the claims are deemed unpatentable over ihe 
French patent to Rhodiaseta. It is not deemed inven¬ 
tive to use alcohol as the swelling agent in the French 
process when it is one of the older swelling agents dis¬ 
closed in the very same patent. 

This French patent shows no washing except in 
Example 2 which is a different type of process but 
washing (or flushing) after dyeing is a conventional 
step. Paine shows it in Example 1 and Rivat and 
Ellis show the washing of acetate fabrics after dyeing 
with swelling dye solutions. 

Applicants have submitted an affidavit to show an 
unexpected advantage over the French process. In 
view of the closeness of the reference, even if there were 

i 

such an advantage the claims would still be deemed 
* unpatentable. No unexpected advantage has been 
shown. 

The affidavit states that in trying the French process 
it was difficult to avoid the formation of tarry precipi¬ 
tates. This difficulty could have been avoided by noting 
lines 37-44 of page 2 of the French patent. 

The samples attached to the affidavit show that the 


i 
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French product was much paler and did not have the 
fluorescence of applicants’ product. This was to be 
expected as the French product is described as rose- 
colored and the percentage of dye in the dye bath of the 
French patent is .017% as compared to applicants’ 
.15%. 

All of the claims are deemed unpatentable over the 
British Imperial patent which uses applicants’ dye 
bath to dye cellulose acetate film. Since the patent 
states that fabrics are easier to dye than films the im¬ 
plication is dear that the same dye bath could be used 
to dye fabrics. 

While the Imperial patent shows no flushing this is 
a conventional step and is shown by Rivat and Ellis. 
There is no unobvious advantage in this step. The 
amendment to line 9 from the bottom of page 12 shows 
that it is done to prevent injury to the fabric by the 
strong dissolving or swelling action of the alcoholic 
solution. The same reason for flushing is given by 
Rivat in lines 42-46 of page 2. It should be noted that 
Rivat uses cold water to flush the dyed fabric. 

Some of the claims specify that the percentage of dye 
in the bath does not exceed two percent. This is in fact 
a very high percentage of dye and no reference of 
record exceeds this percentage. 

In some of the claims the phrase “in a state akin to 
solution” can be found. In others the dye is said to be 
“so arranged and oriented in said filaments of said 
fabric that said fabric exhibits daylight fluorescence.” 

Another defect in the affidavit is that while the 
French process uses a 65° Centigrade dye bath the affi- 
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davit does not say whether the bath is 65° Centigrade 
or Fahrenheit. 

I 

All of the claims are deemed unpatentable over the 
Rhodiaseta patent in view of the British Abel patent. 
It is not thought to amount to invention to use Abel’s 
alcohol solution as the swelling agent in the French 
process particularly as both patents refer to the same 
dyestuffs, basic dyestuffs, to which class all of the dyes 
for acetate fabrics shown by applicants belong, and 
the French patent itself mentions the prior art use of 
alcohol in dyeing cellulose acetate fabrics. 

From another viewpoint the claims are deemed un¬ 
patentable over Abel in view of the Rhodiaseta patent. 
The Abel patent shows the dyeing of cellulose acetate 
fabrics with a 50% alcoholic solution of a basic dye¬ 
stuff. The dyestuff may be “rhodamine.” Admittedly 
there are some eight or nine Rhodamines but almost 4U 
are fluorescent. At any rate it would not be inventive 
to use the Rhodamine B of the Rhodiaseta patent ns 
the “rhodamine” in the Abel process if one wanted the 
“very fluorescent” effect taught by Rhodiaseta. 

While these phrases are none too clear in meaning 
they are thought to refer to the fact that the filaments 
are deeply dyed. All of the theories of the dyeing bf 
cellulose acetate with non-mordanted dyestuffs of which 
the Examiner is aware recognize that such unmor¬ 
danted dyes dissolve into the fiber. In the dyeing of 
any fiber mere surface deposition of dyestuff is avoided 

At any rate it is thought that the references do teach 
the dyeing of cellulose acetate fabrics with daylight 
fluorescent dyes from alcoholic solutions and that such 
“orientation” or “solution” is inherent in the process. 


i 

! 
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Certainly there is nothing in the claims or specification 
to suggest that some condition other than swelling is 
necessary to obtain the desired “orientation.” 

Applicants have stated that alcoholic dyeing of cellu¬ 
lose acetate is obsolete. This is not so. In the pad dye¬ 
ing of cellulose acetate it is still very commonly used. 

For the aforesaid reasons it is believed that the re¬ 
jection of claims 4-8, 10-12 and 14-17 as unpatentable 
over the prior art was proper and affirmation thereof 
is respectfully requested. 

Respectfully submitted, 

N. A. Asp, 

Actg. Examiner, Div. 43. 

AW /ns. 


Department of Commerce 

United States Patent Office 

Washington 25, D.C. 

Before the Board of Appeals 

In re application of Joseph L. Switzer et al., Serial 
No. 430,792. Filed Feb. 13,1942. For: Fluorescent 
Textiles 


Reply to Brief 

It is noted that applicants quote Trotman in order 
to refute the holding that cellulose acetate is generally 
dyed by a solid solution of the dye in the fiber. The 
quotation from Trotman is entirely irrelevant. Sa¬ 
ponified cellulose acetate is not cellulose acetate. It is 
regenerated cellulose and its dyeing properties are as 
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dissimilar to those of cellulose acetate as to those of 
wool. 

To support the Examiner’s position the following 
statement can be found on page 472 of the 1946 edition 
of Trotman, ‘‘According to Green, the dyeing of acetyl 
rayon is in general most easily explained by the solu¬ 
tion theory. Nearly all of the substances which dye! it 
are soluble in benzene or a hydrocarbon solvent.” 

The Textile Colorist for December 1942 says on page 
559, “In considering the dyeing properties of acetate 
rayon it is useful to take the view that each fiber acts 
towards the dyes applied to it as a solid organic solvent, 
and in dyeing the rayon extracts the dyes from the dye 
liquor in just the same manner as ether extracts 
aniline—.” 

The solution theory for the dyeing of cellulose acetate 
fibers is the only theory that is widely held. 

While the French patent 579,896 is not “the principal 
reference,” the other references being equally good, 
it is not a bad reference. Applicants could easily haye 
tested the acids and salts to see if they are or are npt 
solvents for cellulose acetate. If they are, they are 
swelling agents and the French patent says they ate 
solvents. 

As for the combination of Abel and French 579,896 
even if the assistants are proven not to be equivalent 
in function it is still not deemed inventive to try the 
French Rhodamine B as the rhodamine of the Abel 
process if strong fluorescence is desired. 

In the affidavit of Mr. Switzer he states that the 
alcohol, acetone, concentrated acetic and formic acid, 
ammonium thiocyanate of the French 579,896 patent 
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were used as wetting out agents. Each one of these is 
used today in swelling dyebaths for cellulose acetate 
and they are the most commonly used swelling agents 
(U.S. patents 2,428,835; 2,428,833; 2,182,964). In 1910 
it was known that such pretreatments with alcohol, 
acetic acid or acetone worked because they swelled the 
fibers as shown by U.S. patent 961,244. The French 
patent is dated 1924 and it compares its assistants with 
these well known swelling agents. 

The Imperial patent does not show flushing but such 
flushing is conventional. Actually the flushing step has 
never been shown to be critical. Judging by recent 
patent literature the most common method now em¬ 
ployed to remove ethyl alcohol from the acetate fibers 
is to dry them rapidly. It is thought that rapid drying 
could be used instead of “flushing” in applicants’ proc¬ 
ess. At any rate flushing is old and, contrary to appli¬ 
cants’ assertion, is shown in Abel (example 3) as well 
as in Rivat and Ellis. 

Up until now applicants have not asserted that flush¬ 
ing is necessary to avoid surface concentration of the 
dye. Its purpose was said to be the avoidance of coalesc¬ 
ing of the filaments (see amendment to page 1 of the 
specification, line 9 from the bottom and the last para¬ 
graph of page 4, of paper 10). Since rapid drying is 
also employed for this purpose it is thought that appli¬ 
cants ’ statement as to the necessity for flushing to avoid 
surface concentration of the dye stuff should have been 
supported by evidence. 

I. G. Stone, 

Examiner. 

AW/ns. 
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Before the Board of Appeals 

i 

i 

i 

_ _ i 

Ex parte Joseph L. Switzer and Richard A. Ward 

I 

j 

Application for Patent filed February 13,1942, Serial 
No. 430,792. Fluorescent Textiles 


Messrs. Ely & Frye for applicants. 

i 

This is an appeal from the action of the Examiner 
finally rejecting claims 4 to 17, inclusive. 

Claims 4 and 7 will serve as representative. 

4. The process of dyeing to produce a daylight fluor¬ 
escent fabric comprising the steps of providing a dye 
bath by dissolving a daylight fluorescent dye in a strong 
aqueous alcoholic solution, said dye being characterized 
by a greater solubility in alcohol than in water, immers¬ 
ing in the dye bath a fabric, characterized by its tend¬ 
ency to be swollen by the aqueous alcoholic solution and 
to absorb said dye in a state akin to solution, maintain¬ 
ing the temperature of said dye bath below that which 
swells the filaments of said fabric to coalescence, and 
then flushing the fabric with cool water to remove said 
dye bath. 

7. The method of dyeing cellulose acetate fabric com¬ 
prising the steps of dissolving a daylight fluorescent 
dye, characterized by a greater solubility in alcohol 
than in water, in a strong solution of alcohol in water 
to form a dye bath, immersing cellulose acetate 


fabric in said dye bath, said dye bath and said fabric 
being proportioned so that the maximum possible ab¬ 
sorption of dye into said fabric cannot exceed 0.8%, 
by weight, of the fabric, maintaining said dye bath 


i 
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below that temperature at which said dye bath swells 
the filaments of the fabric to coalescence, and flushing 
said cellulose acetate fabric with cool water to remove 
said dye bath. 

The references relied upon are: 

Abel, (Br.), 1,939, Nov. 15,1906, 

Rhodiaseta, (Fr.), 579,896, Aug. 16,1924, 

Imperial, (Br.), 412,952, July 5,1934, 

Ellis, 2,053,276, Sept. 8,1936, 

Paine et al., 2,089,413, Aug. 10,1937, 

Rivat, (Fr.), 847,107, June 26,1939. 

The appealed claims, which are all of the claims in 
the case, are drawn to a process for dyeing a fabric, 
such as cellulose acetate, with a daylight fluorescent dye 
to produce a daylight fluorescent fabric. The process 
comprises essentially dissolving a daylight fluorescent 
dye in a strong aqueous alcoholic solution to produce a 
dye bath and immersing in the dye bath a fabric which 
has a tendency to be swollen by the dye bath solution 
and to absorb the dye in the swollen state. As indicated 
above, cellulose acetate is illustrative of such a fabric 
and after immersion in the bath the temperature is 
maintained below that which would swell the filaments 
of the fabric to the point of coalescence, after which 
the fabric is flushed with cool water to remove the 
surface-adherent dye bath therefrom. The amount of 
alcohol in the aqueous alcoholic solution is substantially 
40% by weight and the proportion of dye bath to fabric 
is such that the maximum possible absorption of dye 
into the fabric cannot exceed 0.8% by weight of the 
fabric. The type of fluorescent dye contemplated by 
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appellants is that derived from mono or dialkyl amiino 
phenol, such as the rhodamine dyes, which exhibit day¬ 
light fluorescence. [ 

The Examiner has cited a number of reference^ to 
show the prior state of the art with regard to the dyeing 
of cellulose acetate filaments and fabrics and it appears 
that the principal references relied upon are the British 
patent to Abel, the French patent to Rhodiaseta and 
the British patent to Imperial Chemical Industries 
Limited, the latter being referred to hereinafter as the 
Imperial patent. 

i 

Abel was concerned with the dyeing of acetylated 
cellulose in the usual manner, by which Abel appears 
to mean the bath process. This patent points out that 
cellulose acetate cannot be dyed from aqueous solution, 
neither can it be satisfactorily dyed from an alcoholic 
solution alone, but from a dye bath comprising the 
combination of water and ethyl alcohol, good dyeings 
result. It is stated that this typical result occurs with 
methylene-blue and many other dyestuffs as, for in¬ 
stance, with rhodamine and others. Other solvents 
V besides ethyl alcohol may be used, namely, methyl alco¬ 
hol, acetone or acetic acid. By selecting a suitable 
organic dyestuff, deep tints are said to be obtained from 
such mixtures. The first example of this patent dis¬ 
closes a dye bath composed of 200 parts of water and 
150 parts of alcohol and containing methylene-blue;, a 
basic dyestuff. In this dye bath 10 parts of acetylated 
cellulose are treated at ordinary temperature during 
about a quarter of an hour to produce a deep blue tint 
on the fabric. As pointed out by the Examiner, the 
patentee does not disclose a final washing or rinsing 

i 

i 

i 
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step although such a step is shown in Example 3 of this 
patent which employs an acid dyestuff rather than a 
basic dyestuff. With regard to the depth of tint ob¬ 
tained, Abel points out that this factor depends upon 
the proportion of the dyestuff to be dissolved in the 
dye bath, the duration of the dyeing process and other 
considerations. While the term “rhodamine” is used 
broadly in this patent disclosure, nothing is said about 
daylight fluorescent dyes. 

The French patent to Rhodiaseta discusses briefly 
the use of an aqueous solution of 50% alcohol or acetone 
in dye baths for cellulose acetate, but instead of using 
this well known technique Rhodiaseta discovered that 
a great many substances which are good solvents for 
cellulose acetate may be used for imparting to cellulose 
acetate a strong affinity for coloring matters, especially 
the basic dyes. The patentee points out that the fabric 
may be immersed in an aqueous bath containing one or 
more of the active compositions to which his disclosure 
relates, before dyeing, or these active materials may be 
added directly to the dye bath. It appears that certain 
precautions should be taken in following the patentee’s 
process, such as introducing the activating substance 
little by little in the bath in the form of a solution in 
those cases where the dye might be precipitated by the 
activator and especially when it is desired to obtain 
very deep dark colors. This patent also discloses the 
use of Rhodamine B to produce dyeings having fluores¬ 
cence such as this dye produces. It may also be noted 
that certain of the other dyes contemplated by Rhodia¬ 
seta are those mentioned by Abel, referred to above, 
such, for instance, as methylene-blue. This patent, like 



the Abel patent, does not disclose washing after dyeing, 
but the principal invention disclosed therein appears 
to reside in the substitution in the cellulose acetate dye¬ 
ing art of certain compounds in aqueous solutioja as 
substitutes for ethyl alcohol and its equivalents thereto¬ 
fore known and used in dye baths for this material. 
The patentee discloses that the conditions of dyeing 
may be varied and the use of fluorescent dyes is shown. 

The British Imperial patent is likewise concerned 
with the dyeing of cellulose acetate and a method is 
there disclosed by which this material may be satis¬ 
factorily dyed without damage to the material, i In 
this patent the fabric is immersed for a short period 
of time of the order of a minute or less in a solution of 
a basic dye in a mixture of alcohol and water contain¬ 
ing substantially equal parts by volume of the twp at 
a moderate temperature. The temperature is of the 
order employed by the appellants while the period of 
immersion may vary according to the depth of sliade 
required and the thickness of the material to be pene¬ 
trated. While substantially equal parts of water and 
alcohol are preferred, this proportion may be varied 
although the range is kept within the limits of two parts 
by volume of either one to one part of the other, which 
is within the range disclosed and claimed by the appel¬ 
lants here. This reference shows among the basic dyes 
contemplated Rhodamine B which appellants use. 
With regard to the conditions under which the dyeing 
is carried out, this patent states that the preservation 
of the surface of the film or sheet to be dyed is usually 
essential so that warping or cockling should be avoided. 
In the example, the temperature is adjusted to 30° C. 
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and the film is passed through the bath in a minute or 
less so as not to damage the surface thereof. It there¬ 
fore appears that the patentee was concerned with 
avoiding destruction or injury of the material being 
treated, as are also the appellants in this case. 

The other references cited by the Examiner were 
apparently relied upon to show the subsequent wash¬ 
ing step employed by appellants in the dyeing of 
cellulose acetate in a dye bath containing alcohol and 
water. Ellis discloses the dyeing of cellulose acetate in 
a bath which has a solvent or softening action on the 
cellulose acetate fabric as well as a solvent action for 
the dye. The solvents he uses are the same or similar to 
those disclosed in the present application, namely, 
methyl or ethyl alcohol and various ketones. Acetic 
acid may also be used. This reference is not concerned 
with daylight fluorescent dyes but discloses clearly 
enough the use of certain dyes in conjunction with 
water-soluble organic compounds which have a solvent 
or softening action on the cellulose acetate and on the 
dyestuff as well. Ellis also discloses the thorough 
washing off and drying of the goods after the dye 
treatment. 

Paine et al. disclose the dyeing of cellulosic ma¬ 
terial and wool with fluorescent dyes from the usual 
dye bath containing acetic acid. Although the fluores¬ 
cent dyes are not stated to be daylight fluorescent, the 
patentees do disclose the step of washing the fabric in 
water after dyeing and then drying. 

The remaining reference to be considered is the 
French patent to Rivat which was cited to disclose 
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and apparently does disclose that it is old to wash 
cellulose acetate, after being dyed in a swelling bath, 
with large amounts of cool water. This reference 
states that solvents for cellulose acetate are also spell¬ 
ing agents for this material. 

The Examiner has held all of the claims unpat¬ 
entable over the French patent to Rhodiaseta. I As 
pointed out above, this reference is particularly icon- 
cerned with certain materials which may in aqueous 
solution be substituted for aqueous alcoholic solu¬ 
tions in the dyeing of cellulose acetate. It thus! ap¬ 
pears that aqueous alcohol baths are disclosed by 
reference in this patent and it is therefore the Exami¬ 
ner^ position that it would not be inventive to use 
aqueous alcohol as the swelling agent in the process 
of this French patent since it is one of the older and 
better known (swelling agents referred to in this same 
patent. With regard to the subsequent washing step 
employed by the appellants here, the French patent 
under consideration does not show a washing step ex¬ 
cept in Example II, but in this example the washing 
step precedes the dyeing step and such a procedure 
would obviously not meet the terms of the appealed 
claims. However, the Examiner calls attention to the 
patents to Paine et al., Rivat and Ellis, each of which 
clearly discloses the washing of acetate fabrics after 
being dyed in a dye bath containing alcohol and similar 
materials which have a swelling action on cellulose 
acetate. 

The Examiner discusses an affidavit which was filed 
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to overcome the rejection on this reference, but he 
considers the affidavit unconvincing for certain rea¬ 
sons which are given on pages 10 and 11 of his State¬ 
ment. We, too, have considered the affidavit, but we 
are not convinced that the claims here on appeal de¬ 
fine a process which is patentably novel over the state 
of the art referred to in this rejection and discussed 
above. 

With regard to the use of daylight fluorescent dyes 
we consider this a matter of choice since the selection of 
a known dye for a particular purpose or for a particular 
effect desired to be produced is not considered to be pat¬ 
entable. Ellis and the other secondary references clearly 
disclose the idea of flushing the fabric after dyeing and 
the use of alcohol in a dye bath in an amount sufficient to 
swell the fibers is shown by Ellis and others. Rivat 
states that rinsing is necessary in view of the swelling 
function of the alcohol and water and it is clear from 
this reference and others that temperatures high enough 
to injure or destroy the fabric must be avoided. Ap¬ 
pellants admit that they were not the first to use day¬ 
light fluorescent dyes and they are not the first to dis¬ 
cover that fluorescent dyes when used in concentra¬ 
tions above a certain limit lose their fluorescence. This 
much was recognized by Paine et al. who state that the 
dye they use gives a maximum fluorescent effect at 
about 0.1% where fluorescence disappears when as 
much as 5% is used. While it may be necessary in 
carrying out appellants’ process to so proceed that the 
filaments do not coalesce, it appears that the prior art 
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was also concerned with the prevention of coalescence 
and other undesired effect when using strong aqueous 
alcoholic solution of dyes. The Imperial patent took 
precautions not to damage the material by controlling 
the temperature. 

After considering all of the facts presented in this 
case we are of the opinion that the Examiner reached 
the correct conclusion with regard to the rejection 
under consideration and it will therefore be sustained. 

I 

A second rejection of the claims involves the Rhodia- 
seta patent discussed above and the British patent ! to 
Abel. In this rejection the Examiner takes the direct 
position that it would not amount to invention to use 
Abel’s alcohol solution as the swelling agent in the 
French process since both patents refer to the use of the 
same dyestuffs, namely, basic dyestuffs to which class 
all of the dyes shown by appellants belong. This rejeC^ 
tion is further based on a proposition that since the 

i 

French patent itself mentions the prior use of alcohol 
for which the materials therein disclosed are substi¬ 
tutes, the use of the alcohol bath of Abel would lack in¬ 
vention. We likewise consider this rejection proper 
and it will be sustained. 

The remaining rejection to be considered involves 
the British Imperial patent which discloses the use of 
appellants’ dye bath to dye cellulose acetate film and 
also discloses Rhodamine B along with other dyes such 
as those disclosed in some of the other references. Tips 
patent does not disclose the flushing of the fabric after 
dyeing, but since this step is conventional with Rivat 
and Ellis, the Examiner sees no invention in this parti- 
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cular step. We also agree with this ground of rejection. 

Certain limitations in some of the claims have been 
referred to in detail in the Examiner’s Statement and 
we adopt the Examiner’s reasoning with regard there¬ 
to. The expression used in certain of the composition 
claims regarding the arrangement and orientation of 
the dye in the filaments of the fabric is at best indefinite 
and functional in its nature and does not add anything 
in the way of clarity to the definition of the composition 
claimed. 

In reaching the above conclusion we have given care¬ 
ful consideration to appellants’ remarks and arguments 
presented in the brief as well as the various affidavits 
submitted in this case, but it appears to us that the dye¬ 
ing of cellulose acetate in a bath and under the condi¬ 
tions defined in the appealed claims is not new with the 
appellants here nor is it new to dye cellulose acetate in 
such a bath by using a daylight fluorescent dye as dis¬ 
closed in the British Imperial patent. The washing 
step appears to be an expedient which is also old in 
this art in the dyeing of cellulose acetate and would be 
an obvious procedure for the purpose of flushing dye 
from the surface of the filaments of the fabric. 

Claims 9 and 13 have also been rejected as drawn 
to nonelected species. The rejection has not been con¬ 
troverted and in the absence of an allowable generic 
claim appears to be proper. 

The decision of the Examiner is affirmed. 

In event of appeal attention is directed to In re 
Boyce, 32 CCPA, 718; 144 Fed. (2d), 896; 1944 C. D., 
609; 568 O. G., 568 ; 63 USPQ, 80, in regard to specifi¬ 
cally including in the appeal notice all grounds of re- 
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jection in the Examiner’s Statement not expressly 
overruled by the Board. 

E. F. Klinge, 

! 

Examiner-in-C hi ef, 

E. W. Geneesse, 

Examiner-in-Chief, 
Warren H. Willner, 

Examiner-in-Chief, 

i 

(Acting) 

Board of Appeals! 

August 11, 1948 

i 

Messrs. Ely & Frye, 

919 National City Bldg., | 

Cleveland 14, Ohio. 

I 

i 

i 

In the United States Patent Office 

Appeal No. 13,962 ' j 

Before the Board of Appeals 

Ex parte Joseph L. Switzer and Richard A. Ward! 

Application for Patent filed February 13, 1942, Serial 
No. 430,792. Fluorescent Textiles 


\ 


Messrs. Ely & Frye for applicants. 

On Petition for Reconsideration j 

i 

Appellants have filed a petition for rehearing which 
will be treated as a petition for reconsideration. 

Petitioners seem to be of the opinion that this Board 
made a new ground of rejection in holding the terms 
“solvated” and “a state akin to solution” functional 
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and indefinite. Apparently reference is had to the 
penultimate paragraph of page 9 of the decision, but 
there we are clearly referring to the arrangement and 
orientation of the dye as defined in composition claims 
11 to 15, inclusive, as is apparent from a reading of the 
decision. These claims do not mention the “state” in 
which the dye is held in the fabric. The Examiner 
stated on the last page of his Statement that there is 
nothing in either the claims or the specification to sug¬ 
gest that some condition other than swelling is neces¬ 
sary to obtain such orientation. Petitioners’ argument 
to the effect that the Examiner’s “reasoning” as to 
the solvated state of the dye is based on art published 
after the filing date of this application is beside the 
point because, if this condition of the dye in the fabric 
is the result of swelling the fabric to receive the dye, 
the art discussed in our decision amply teaches, in our 
opinion, dyeing of cellulose acetate filaments in a bath 
under the conditions claimed and it is admittedly not 
new with appellants to dye acetate filaments with day¬ 
light fluorescent dyes. 

Apparently because we did not agree with appellants’ 
position regarding the patentability of the claims the 
assumption is made that the board gave no considera¬ 
tion to the brief and the several affidavits of record. 
Such an assumption is wholly speculative and without 
foundation. We consider it unnecessary to give de¬ 
tailed reasons why we are not convinced by the affidavit 
of Joseph L. Switzer. It is sufficient to state that the 
reasons for refusing the claims are amply set forth by 
both the Examiner in his Statement and by the Board 
in its decision. Whatever the conditions necessary to 



produce appellants 7 effect, to the extent that they ire 
defined in the appealed claims, we consider them sub¬ 
stantially anticipated by the prior art and no reason is 
apparent for changing the conclusion reached. The 
affidavits of record have not convinced us to the cpn- 
trary. 

The petition has been considered but is denied 
respect to making any change in our decision. 


in 


E. F. Kunge, 

Examiner4n-Chief, 

E. W. Geniesse, 

Examiner-vn-Chief, 
Warren H. Willner, 

Examiner-in-Chief, 
(Acting) 

Board of Appeals i 
October 4,1948. | 

******* 


No. 1939 A.D. 1906 
Date of Application, 25th Jan., 1906 

i 

i 

Complete Specification Left, 16th July, 1906— 
Accepted, 15th Nov., 1906 j 

Provisional Specification 

l 

l 

*‘Process for Dyeing Acetylated Cellulose or Artifical 

Silk made therefrom.’ 7 

I, Charles Denton Abel, of Birkbeck Bank Chambers, 
Southampton Buildings, in the County of London, 
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Consulting Engineer and Chartered Patent Agent, do 
hereby declare the nature of this invention (as com¬ 
municated to me from abroad by Actien-Gesellschaft 
fur Anilin-Fabrikation, of Berlin, in the Empire of 
Germany, Chemical Manufacturers,) to be as follows:— 

It is a well-known fact that acetylated cellulose or 
artificial silk made therefrom, has not been applicable 
for many kinds of manufacture because hitherto it 
could not be dyed. 

Now my foreign correspondents have found a process 
for dyeing artificial silk made from acetylated cellu¬ 
lose, and according to this invention, this material may 
be dyed by means of organic colouring matters from a 
solution containing such a dyestuff, water and another 
suitable solvent, dark tints of any colour being obtain¬ 
able ; the dyeing process may be generally carried out 
in the usual manner and at ordinary temperature or at 
higher temperatures. 

This result is very surprising in view of the following 
facts. For instance, from an aqueous solution of 
methylene-blue, artificial silk from acetylated cellulose 
cannot be dyed at all; moreover from an alcoholic solu¬ 
tion this colouring matter produces on this silk only 
very feeble tints, whereas from a dye-bath containing 
this dyestuff, water and ethyl alcohol deep blue tints 
are obtained. This typical result occurs also with many 
other dyestuffs as for instance with rhodamine, erica, 
chrysoidine, naphthol-yellow and magenta ,fuchsine). 
As second solvent, besides water, may be also mentioned 
by way of example, methyl alcohol, acetone, acetic acid 
or the like; from such mixtures by means of a suitable 
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organic dyestuff deep tints can be obtained, whereas 
a solution of such a dyestuff in water alone or in the 
second solvent alone gives no good results. 

Dated this 25th day of January 1906. j 

Abel & Imray, 

7 

Agents for the Applicant. 


Complete Specification 


“Process for Dyeing Acetylated Cellulose or Artificial 

Silk made therefrom.” 

... I 

i 

I 

I, Charles Denton Abel, of Birkbeck Bank Chambers, 
Southampton Buildings, in the County of London, 
Consulting Engineer and Chartered Patent Agent, j do 
hereby declare the nature of this invention (as com- 
municated to me from abroad by Actien-Gesellschaft 
fur Anilin-Fabrikation, of Berlin, in the Empire!of 
Germany, Chemical Manufacturers,) and in what man¬ 
ner the same is to be performed, to be particularly 
described and ascertained in and by the following 
statement:— 


It is a well-known fact that acetylated cellulose or 
artificial silk made therefrom, has not been applicable 
for many kinds of manufacture because hithertoj it 
could not be dyed. 

Now my foreign correspondents have found a process 
for dyeing artificial silk made from acetylated cellulose, 
and according to this invention, this material may be 
dyed by means of organic colouring matters from a 
solution containing such a dye-stuff, water and another 

i 

! 

i 

i 

! 
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i 
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! 

i 

* i 
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suitable solvent, dark tints of any colour being obtain¬ 
able ; the dyeing process may be generally carried out 
in the usual manner and at ordinary temperature or 
at higher temperatures. 

This result is very surprising in view of the follow¬ 
ing facts. For instance, from an aqueous solution of 
methylene-blue, artificial silk from acetylated, cellulose 
cannot be dyed at all, moreover, from an alcoholic solu¬ 
tion this colouring matter produces on this silk only 
very feeble tints, whereas from a dye-bath containing 
this dye-stuff, water and ethyl alcohol deep blue tints 
are obtained. This typical result occurs also with many 
other dye-stuffs as for instance with rhodamine, erica, 
chrysoidine, naphthol-yellow and magenta (fuchsine). 
As second solvent, besides water, may be also mentioned 
by way of example, methyl alcohol, acetone, acetic acid 
or the like; from such mixtures by means of a suitable 
organic dye-stuff deep tints can be obtained, whereas 
a solution of such a dyestuff in water alone or in the 
second solvent alone gives no good results. 

The following examples illustrate our invention, the 
parts being by weight: 

1. 2 parts of methylene-blue (a basic dyestuff) are 
dissolved in a mixture of 200 parts of water and 150 
parts of alcohol; this solution forms the dye-bath in 
which 10 parts of acetylated cellulose are treated at 
ordinary temperature during about a quarter of an 
hour. 

In this manner a deep blue tint is obtained whereas 
from an alcoholic or aqueous solution of the same con¬ 
centration and within the same time only very feeble 
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tints are obtained. Instead of tbe ethyl alcohol em¬ 
ployed above the same proportion of methyl alcohol 
may be used. 

i 

2. 2 parts of magenta (a basic dyestuff) are dissolved 
in a mixture of 500 parts of water and 500 parts of 
glacial acetic acid; in this solution are dyed 20 parts 
of acetylated cellulose at ordinary temperature during 
about 20 minutes. In this way there is obtained a dfeep 
blue red tint whereas from an aqueous solution! of 
magenta acetylated cellulose cannot be dyed at all. 

i 

3. There is prepared a solution of 10 parts of naph- 
thol-yellow S (an acid-dyestuff) in a mixture of 500 
parts of water and 500 parts of alcohol. Into this d|ye- 
bath 20 parts of acetylated cellulose are introduced at 
70° C and at this temperature treated for about one 
hour, after which the material is washed in warm water, 
pressed and dried at a temperature of 80 to 100 b C. 
In this manner a fine yellow colour is produced. 

4. 10 parts of erica B (a substantive cotton dyestuff) 
are dissolved in a mixture of 500 parts of water and 500 
parts of ethyl alcohol (for which may be substituted 
500 parts of methyl alcohol.) In this dye-bath 20 parts 
of acetylated cellulose are treated at ordinary tempera¬ 
ture, a deep red tint being obtained, whereas from an 
aqueous or alcoholic solution of this dye-stuff acetylated 

i 

cellulose cannot be dyed at all. 

5. 10 parts of ponceau 4 GB (an acid azo-dye-stuff) 
are dissolved in a mixture of 500 parts of alcohol and 
500 parts of water. With this solution are treated 120 
parts of acetylated cellulose at ordinary temperature 
during about a quarter of an hour, a deep orange-yellow 


! 
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tint being obtained, whereas under the same conditions 
from an aqueous solution or from an alcoholic solution 
at a raised temperature the acetylated cellulose remains 
nearly colourless. 

6. In a dye-bath prepared from 500 parts of water 
and 500 parts of acetone by dissolving therein 4 parts 
of cbrysoidine (a basic dyestuff) are treated 20 parts 
of acetylated cellulose at ordinary temperature and 
during about a quarter of an hour. In this way a deep 
orange tint with a cast of brown is obtained. 

Qf course the present invention is not limited to the 
foregoing examples nor to the details given therein. 
Obviously numerous alterations as to the special condi¬ 
tions in which our new process of dyeing is to be carried 
out, must be made according to the nature of the par¬ 
ticular sample of acetylated cellulose, as the different 
kinds of acetylated cellulose, obtained according to the 
different processes, may possess a somewhat different 
affinity for organic dyestuffs. Thus it is impossible to 
give such directions as to render experiment entirely 
unnecessary, some trials must be made to find the best 
proportion of the two solvents which are to be combined 
to form the dye-bath, the best temperature etc. Natu¬ 
rally, the depth of the tint to be obtained has a great 
influence upon the proportion of the dye-stuff to be 
dissolved in the dye-bath, the duration of the dyeing 
process etc . Furthermore as second solvent any suit¬ 
able solvent may be used which can be mixed with 
water to form a homogeneous solution, provided that 
the dye-stuff to be used is soluble in such a mixture of 
the two liquids. 

It is also, impossible, of course to give an exhaustive 
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category of the dyestuffs which are suitable for dyeing 
acetylated cellulose according to the process. As will 
be seen from the foregoing examples dye-stuffs belong¬ 
ing to most of the known classes are available, and 
generally speaking only mordant dye-stuffs are not 
available. 

Having now particularly described and ascertained 
the nature of my said invention, and in what manjner 
the same is to be performed I declare that what I cl^im 
is:— | 

The herein described process for dyeing acetylated 
cellulose or artificial silk made therefrom by means of 
organic dye-stuffs, which process consists in dyeing 
either in the cold or at a raised temperature in a solu¬ 
tion containing water, a suitable second solvent and a 
suitable dye-stuff. 

Dated this 16th day of July 1906. j 

Abel & Imray, 
Agents for the Applicant. 


******* 

i 

i 

Translation of French patent no. 847107, gr. 14, cl. 1, 
to Georges Rivat residing in France (Rhone), 
applied for June 10, 1938, granted June 26,, 1939, 
published Oct. 3,1939. Improvements in the dyeing 
or printing of cellulose ethers or esters or their 
derivatives. 

j 

It is known that the fixation of vat dyes on materials 
having a cellulose ether or ester base or their deriva¬ 
tives and more specially on textile materials such as 
acetate rayon gives rise to considerable difficulties 


i 
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whether it is a question of dyeing properly speaking, 
printing or other operations of general or local dyeing. 
This fixation requires, indeed, that the dyestuff pene¬ 
trate the materials to be dyed which is opposed by the 
impermeability of these materials; it requires, further¬ 
more, that we work in quite strongly alkaline medium 
which is difficult in particular because of the risk of 
saponifying more or less completely the ethers or 
esters, that is to say, modifying unfavorably the mate¬ 
rial to be dyed. For all these reasons the fixation of 
vat dyes on these materials and more particularly on 
artificial textiles having a cellulose acetate base have 
given hitherto only poor or mediocre results. 

The present invention permits on the contrary fixing 
vat dyes on the materials in question in a perfect 
manner, in particular with a good penetration, without 
the use of any alkaline compound capable of causing 
even a partial saponification and operating at low 
temperature. The process which forms the object 
thereof consists essentially in effecting the fixation 
and the reduction of the dyestuff in an aqueous medium 
containing in solution a considerable proportion of an 
agent dissolving or swelling up the cellulosic material 
to be dyed. 

The proportion of dissolving or swelling agent to be 
used varies according to the nature of the said agent 
and that of the materials to be dyed. We can fix it 
in general between 15 and 35% by weight of the final 
medium. It goes without saying that it is necessary 
to use an agent quite soluble in water in order to 
permit obtaining a solution at the proper concentration. 
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In this special case of textile materials having a cellu¬ 
lose acetate base we may use methyl alcohol and its 
higher homologues, acetone and the higher ketones, 
ethyl lactate, this enumeration being, however, in no 
way restrictive. 

The fixation and the reduction may be carried out in 

i 

one and the same phase, the dyestuff being dispersed in 
the aqueous medium to which we add sodium hydro¬ 
sulfite as reducing substance and the materials to be 
dyed being treated with the bath thus obtained. How¬ 
ever, we may also operate in two phases, the materials 
being first treated with a first aqueous medium in 
which the dyestuff is dispersed but which does not Con¬ 
tain sodium hydrosulfite or equivalent, either medium 
having to contain the dissolving or swelling agent as set 
forth above. 

It is possible to verify by experiments that in the 
second method of operation the particles of insoluble 
dyestuff are adsorbed by the artificial fibers during the 
first phase outside of any process of reduction and that 
the dyestuff thus adsorbed is then reduced during the 
second phase in the very interior of the fibers, this pene¬ 
tration of the particles and of the reducing bath, be¬ 
ing rendered possible by the state of partial gel in which 
are found the materials treated because of the presence 
of the dissolving or swelling agent. 

If in the first method of operation we allow the re¬ 
duction of the dyestuff to take place before treating the 
materials in such a way that no more insoluble dyestuff 
will remain in suspension when the treatment is! ef- 

I 

fected (of which fact we can assure ourselves by a filtra¬ 
tion) it will be noted that the fibers will fix the reduced 
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dyestuff and will become dyed in a satisfactory manner. 
In practice, the treatment of the materials to be dyed 
is effected without waiting for the reduction to be 
realized completely or even partially and the fibers 
will be dyed at the same time by adsorption of the 
insoluble dyestuff and reduction within the material 
and by direct fixation of the reduced dyestuff. 

Whatever may be the mode of operation employed 
the treatment requires in general 15 to 30 minutes in 
the case of artificial textiles having an acetate base and 
the temperature does not need to exceed 25° C. 

After this treatment the materials should be abun¬ 
dantly washed in cold water so as to eliminate the dis¬ 
solving or swelling agent and to bring to an end the 
state of partial gel in which they were present. After 
which we proceed with the reoxidation in the usual 
manner by means of a hot soapy bath containing 
oxygenated water or an equivalent substance. 

The dyestuffs thus fixed on the artificial acetate tex¬ 
tiles have the same properties of solidity, regularity and 
depth of coloring as in the case of viscose. 

It is to be noted that the process according to the 
invention is not suited, however, for all vat dyes. Good 
results are obtained in particular with indigo, thio- 
indigo, indol-naphthalene indigo, indol-anthracene 
indigo, bisthionaphthene indigo, acylaminoanthraqui- 
none, anthraquinonazine, this list being, furthermore, 
in no way restrictive. On the other hand, the simple 
and non-amino-substituted benzathrones (violanthrone, 
Blue Ciba 3 G, etc.) give much less satisfactory results. 

The examples hereinafter will permit the invention to 
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be better understood, its characteristics as well as the 
advantages which it permits us to realize. 

Example 1.—We prepare a solution of acetone in 
water with 20% acetone by volume and in 1000 cubic 
centimeters of this solution at 20° C. We disperse 2 
grams of Green Ciba G (dichloro-2-2'-thionaphthene 
indigo no. 1259 of Schultz) then we add 5 grams of 
sodium hydrosulfite. We agitate for some minutes 
and immerse in the bath thus obtained a piece of acetate 
rayon agitating it therein and that for 15 to 30 minu tes 
approximately. Then we wash it thoroughly in Cold 

i 

running water, then we soap it hot (60 to 70° C.) with 
water containing to the liter 2 grams of soap and 0.5 
cubic centimeters of oxygenated water to make ! 100 
volumes. Then we rinse with fresh water at 40° C. ! 

t 

Example 2.—In 1000 cubic centimeters of a solution 
of ethyl lactate in water, 25% of lactate by volume, 
carefully neutralized if necessary to eliminate any 
trace of free acid we disperse 3 grams of Ciba blue 
2 B (5-7-5'-7' tetrabromoindigo no. 1314 of Schultz). 
In this bath at 20° C. we agitate a piece of acetate 
rayon for about 20 minutes. Then, without washing it, 
we transport this piece into another cold aqueous solu¬ 
tion of ethyl lactate, likewise 20% by volume, and like¬ 
wise neutralized if need be, in which we have dissolved 
0.5 grams of sodium hydrosulfite. We agitate it again 
for 20 minutes, then wash it with cold running water, 
soap it in oxygenated water and lastly rinse as in the 
first example. 

Example 3.—We put in suspension 4 grams of gray 
Ciba as a fine powder (5-bromo-2-indol-2'-thionaph- 
thene indigo, no. 1355 of Schultz) in 1000 cubic centi- 


! 
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meters of an aqueous solution, 30% by volume, of propyl 
alcohol at 15 to 20° C., then we add 8 grams of sodium 
hydrosulfite. After stirring for some minutes we 
immerse therein a piece of acetate rayon, stirring 
further. At the end of 30 minutes we remove it, wash 
it, soap it and rinse it as above. 

Example 4.—We put in suspension 3 grams of Bor¬ 
deaux indanthrene B doubly fine paste (2-2' anthra- 
quinonyl—1-5—diamino anthraquinone no. 1277 of 
Schultz) in 1000 cubic centimeters of an aqueous solu¬ 
tion of propyl alcohol, 25% by volume, at 20 to 25° C, 
then we add thereto 5 grams of sodium hydrosulfite and 
treat a piece of acetate as in the preceding example. 

Example 5.—we prepare a printing paste for acetate 
textiles in the following manner: 

Ethyl lactate: 350 cubic centimeters; 

Blue Ciba 2 B: 20 grams; 

Triethanolamine: 20 grams; 

Water: 170 grams; 

Sodium hydrosulfite: 40 grams; 

Colorezine, 60 grams to the liter: 400 grams. 

The textile fabric, after printing, is dried, washed at 
40° C., then soaped at 70° C. with a water containing 2 
grams of soap and 0.5 cubic centimeters of oxygenated 
water per liter. The dye stuff is thus fixed without 
vaporizing. 

Am ong the vat dyes utilizable for the application of 
the process according to the invention we may mention, 
not restrictively, the following: 

Red Ciba B (dichloro—2-2' bis—thionaphthene 
indigo); 
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Green Ciba G (1-2-5-6 anthraquinone diphena- 
cridone); 

Violet Ciba 6 R (5-7-dibromo-2—tbionaphthene 
indigo); j 

Scarlet Ciba G (5-7-dibromo-3-indol-2-thiona- 
pbthene indigo); 

Yellow Orange indanthrene G (1-2-4-pyran- 
throne); 

Green Cibanone G C (2 indol-2'-anthrace4e-2- 
thionaphtbene indigo); 

Scarlet algool GGR (5-5'-dibr omo-6-6'-diethoxy- 
2'-2'bis tbionaphtbene indigo); j 

Bordeaux indantbrene B (2-2' antbraquinonyl 
1-5-diaminoantbraquinone); 

Blue Cibanone B V (no. 1277 of Scbultz, derived 
from 1-aminomethylanthraquinone). 

It goes without saying that the examples above men¬ 
tioned are only given by way of illustration. The proc¬ 
ess forming the object of the invention may be applied 
in any suitable manner and not only by printing or 
dyeing. 

Lastly, and as is self evident, the invention fern- 
braces in addition, and that by way of new industrial 
products, textile or other materials, having a basfe of 
cellulose ethers or esters dyed with vat dyes by applica¬ 
tion of the process mentioned above as well as articles 
manufactured from such materials. 

i 

i 

j 

Resume 

Process for coloring with the aid of vat dyes by dye¬ 
ing, printing or otherwise materials having a basfe of 
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cellulose ethers or esters or their derivatives and more 
particularly artificial textile materials having a base 
of cellulose acetate or the like, consisting in fixing and 
reducing the dye in an aqueous medium containing in 
solution a considerable proportion of a dissolving or 
swelling agent, dissolving or swelling the cellulosic ma¬ 
terial to be dyed, the said process being capable, further¬ 
more, of embracing the other characteristics herein¬ 
after set forth taken separately or in combination: 

1. The operation is in two phases, the materials being 
first treated by a first aqueous medium containing the 
dyestuff in suspension but without the reducing agent, 
then with a second aqueous medium containing a re¬ 
ducing agent hut without dyeing agent. 

2. It is likewise possible to operate in a single phase, 
the materials to be dyed being treated by an aqueous 
medium containing both the dyestuff dispersed and the 
reducing substance, the operation being capable of be¬ 
ing carried out during or even after the carrying out 
of the reaction of reducing the dispersed dyestuff. 

3. We wash abundantly with running water after the . 
treatment before proceeding with the reoxidation in 
the usual manner. 

4. As dissolving or swelling agents we use in the case 
of acetate methyl alcohol or its higher homologues, ace¬ 
tone or the higher ketones, ethyl lactate, etc. 

******* 
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Dyeing of Textile Materials 
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Camille Dreyfus, New York, N. Y. 

No Drawing. Application February 20,1931, 
Serial No. 517,308 j 

13 Claims. (CL 8—5) 

This invention relates to the dyeing of textile ma¬ 
terials containing cellulose acetate or other organic 
derivative of cellulose, and relates more particularly 
to the provision of a method whereby fabrics containing 
cellulose acetate yarn may be dyed by a padding or other 
inexpensive method. 

An object of my invention is to dye textile materials 
comprising cellulose acetate or other organic derivative 
of cellulose by an economical method involving padding. 
A further object of my invention is to dye cellulose 
acetate or other organic derivative of cellulose fabric 
by padding the fabric in the presence of a suitable ma¬ 
terial that has at least a softening action on the or¬ 
ganic derivative of cellulose with a dyestuff that has 
little or no affinity for cellulose acetate or other or¬ 
ganic derivative of cellulose material when applied I in 
the ordinary manner. Other objects of this invention 
will appear from the following detailed description. ] 
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The padding method is one of the least expensive 
methods of dyeing fabrics and therefore its use is highly 
desirable from the point of view of economy. How¬ 
ever heretofore it has not been possible to obtain satis¬ 
factory colorations on fabrics containing cellulose ace¬ 
tate material by a padding method, due to the fact, 
among other reasons, that the cellulose acetate material 
is not sufficiently absorbent to take up enough of the 
ordinary dye liquor to obtain the required depth and 
brilliancy of color. 

I have found that if there is present in the dye bath a 
relatively large amount of volatile organic liquid of 
relatively high boiling point which has at least a soft¬ 
ening action on the organic derivative of cellulose such 
dyebath may be applied to fabric containing organic 
derivative of cellulose yam by a padding or analogous 
method, and after suitable fixation of the dyestuff, very 
satisfactory colorations are obtained. Moreover, by 
this process, many dyestuffs that have little or no affin¬ 
ity for the organic derivative of cellulose when applied 
by ordinary dyeing methods may be employed to obtain 
brilliant colors which are quite fast to soaping, rubbing, 
etc. This method presents many economies which are 
due not only to the low cost of manipulation involved 
in a padding method as compared with dyeing in jigs, 
winches, dye barks or the like, but also to the fact that 
dyestuffs of low cost may be used and the amount of 
dyestuff necessary to produce a given depth of color 
is considerably reduced. 

In accordance with my invention, I dye or color fab- 



rics containing organic derivatives of cellulose by ap¬ 
plying thereto, preferably by a padding method, a dye 
liquor containing a suitable dyestuff and a volatile Or¬ 
ganic liquid having a boiling point above 100° C. and 
that has at least a softening action on the organic deriva¬ 
tive of cellulose. 

The textile material to be treated may be in the form 
of a fabric containing yarn of organic derivatives j of 
cellulose or cellulose ethers. Examples of such organic 
derivatives of cellulose are cellulose acetate, cellulose 
formate, cellulose propionate and cellulose butyrate, 
while examples of cellulose ethers are ethyl cellulose, 
inethyl cellulose and benzyl cellulose. The fabric may 

i 

be a mixed fabric containing yarns of organic deriva¬ 
tives of cellulose and yarns of other fibres such as cot¬ 
ton, reconstituted cellulose, natural silk, wool, etc. Some 
of the dyestuffs that may be used have no affinity for -the 
said other materials, and thus differential color effects 
may be obtained. 

As stated,'the dye liquor that is applied to the fabric 
contains a volatile organic liquid which has a relatively 
high boiling point, preferably above 100° C., and which 
is a solvent for or acts to soften the organic derivative 
of cellulose. While I prefer to employ ethyl lactate, 

other suitable organic liquids may be used examples of 

. 

which are the acetate of mono ethyl ether or ethylene 
glycol, diacetone alcohol, benzyl alcohol, tetrachlore- 
thane, etc. I prefer to employ organic liquids that are 
miscible with water. The amount of organic liquid 
used in the dye liquor will vary with the particular or- 
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game liquid employed, in the case of ethyl lactate the 
amount being from 160 to 400 cc. or more per litre of 
dye liquor. 

Various kinds of dyestuff may be employed and they 
may be basic dyes, certain vat dyes, water insoluble 
coloring bodies which are ordinarily applied to cellulose 
acetate in a form dispersed or solubilized by means of 
soaps, fatty acids, etc. It is a surprising fact that by 
this invention some direct cotton dyes which have no af¬ 
finity for cellulose acetate material when applied by 
other methods may be used. Also certain of the acid dyes 
which have no affinity for cellulose acetate material 
produce excellent dyeings when employed in this in¬ 
vention. The amount of dyestuff present in the dye 
liquor will vary in accordance with the particular dye¬ 
stuff employed and the depth of color desired, the 
amount required being less than in ordinary dye meth¬ 
ods and being as low as 0.5 to 3% of the dyebath. 

The dye liquor may be applied to the fabric by any 
suitable padding mangle. Thus the fabric may be 
passed between two rolls, the lower one of which dips 
in the dye liquor. If desired the fabric may be passed 
continuously through the dye liquor and then between 
rolls. The nip of the rolls is regulated so that the re¬ 
quired amount of dye liquor is retained by the fabric to 
obtain the desired depth of color. If desired a small 
amount of thickening agent such as gum arabic, gum 
tragacanth or Colloresin (water soluble methyl cellu¬ 
lose) may be added to the dye liquor, and the material 
applied to the fabric by means of pin rolls or all-over 
rolls. 



After application of the dye liquor, the fabric may 
be batched and then dried or it may be directly given a 
simple drying at temperatures below 100° C., sayj 60 
to 90° C. by passing the fabric through chambers con¬ 
taining heated air, or over heated drums or cans. To 
obtain maximum fastness to soaping and for most suc¬ 
cessful results, it is important that the ethyl lactate! or 
other volatile organic liquid employed should be com¬ 
pletely removed by the drying process. The fabric may 
then be rinsed or given any other suitable after treat¬ 
ment. 

In order further to illustrate my invention, the fol¬ 
lowing specific example is given. 

| 

Example 

A fabric consisting of cellulose acetate yam is padded 
with a dye liquor of the following composition: 

Parts 
by weight 

Dyestuff. 0.5 to 2 

Ethyl lactate. 300to400 

Water . 700to^00 

The dyestuff used may be any one or more of the fol¬ 
lowing: Milling green (color index No. 667); chlor¬ 
amine black J (Sandoz) (color index No. 581); acridine 
red (color index No. 740) ; chromazurine H. B. (color 
index No. 879); palatin orange: palatin black (color 
index No. 241); banzyl violet (color index No. 683); 
cyanol blue; milling orange (color index No. 274) ; met- 
anile yellow (color index No. 138); chomacetine blue 
S. (color index No. 884) ; acid blue N. V. S.; acridine 
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orange (color index No. 788) ; astra violet; alkalin blue 
(color index No. 704); rboduline blue (color index No. * 

658); orange II (color index No. 151) ; neolane orange; 
chrysophenine (color index No. 365); rboduline yellow ' 
6 G. (color index No. 815) ; milling red (color index No. 

344) ; induline (color index No. 861) ; acridine red P. S. 

(color index No. 740); induline brown; polar red (color 
index No. 430) ; benzyl green (color index No. 667); , 

wool blue acid N; formyl violet 5 B. (color index No. 

698) and rhodamine 3 G. 0. (color index No. 749). Vj 

The nip of the roll is arranged so that an amount of 

i 

dye liquor to obtain the desired depth of color is taken 
up by the fabric. The fabric is then dried at 70 to 80° 

C. for sufficient time to cause complete vaporization of 
the ethyl lactate. The fabric is then rinsed and then 
may be scoured or given any other desired treatment. 

The colorations obtained are quite brilliant and are 
of great depth for the amount of dyestuff employed. 
Moreover the color is surprisingly fast to soaping. 

The term “mechanical impregnation” as used herein¬ 
after in the claims connotes any method of applying a 
reagent in which, as opposed to a bath treatment proc¬ 
ess, the whole quantity of reagent is applied to the goods 
in such an amount of vehicle as can be completely re- 
tained by the said goods. 

The foregoing detailed description is given merely 
by way of illustration and many variations may be made 
therein without departing from the spirit of my in¬ 
vention. 
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Having described my invention, what I desire to se¬ 
cure by Letters Patent is: 

1. Method of coloring textile materials containing 
organic derivatives of cellulose comprising applying to 
the whole surface thereof, by mechanical impregnation, 
a dye liquor containing a volatile liquid that has at least 
a softening action on the organic derivative of cellulose 
and a dyestuff that has relatively little or no affinity for 
the organic derivative of cellulose when applied in 
simple dyebaths, and then drying. 

2. Method of coloring textile materials containing 
cellulose acetate comprising applying to the whole sur¬ 
face thereof, by mechanical impregnation, a dye liquor 
containing a volatile liquid that has at least a softening 
action on the cellulose acetate and a dyestuff that has 
relatively little or no affinity for the cellulose acetate 
when applied in simple dyebaths, and then drying. 

3. Method of coloring textile materials containing 
organic derivatives of cellulose comprising applying to 
the whole surface thereof, by mechanical impregnation, 
a dye liquor containing a volatile liquid of a boiling 

point above 100° C. that has at least a softening action 

. 

on the organic derivative of cellulose and a dyestuff that 
has relatively little or no affinity for the organic deriva¬ 
tive of cellulose when applied in simple dyebaths, and 
then drying. 

4. Method of coloring textile materials containing 
cellulose acetate comprising applying to the whole sur¬ 
face thereof, by mechanical impregnation, a dye liquor 
containing a volatile liquid of a boiling point above 
100° C. that has at least a softening action on the cellu- 

i 
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lose acetate and a dyestuff that has relatively little or 
no affinity for the cellulose acetate when applied in 
simple dyebaths, and then drying. 

5. Method of coloring textile materials containing 
cellulose acetate comprising applying to the whole sur¬ 
face thereof, by mechanical impregnation, a dye liquor 
containing ethyl lactate and a dyestuff that has rela¬ 
tively little or no affinity for the cellulose acetate when 
applied in simple dyebaths and then drying. 

6. Method of coloring fabric containig organic deriv¬ 
ative of cellulose yam comprising padding the fabric 
with a dye liquor containing a suitable dyestuff and a 
volatile liquid having a boiling point above 100° C. that 
has at least a softening action on the organic derivative 
of cellulose and then drying the fabric. 

7. Method of coloring fabric containing cellulose 
acetate yam comprising padding the fabric with a dye 
liquor containing a suitable dyestuff and a volatile 
liquid having a boiling point above 100° C. that has at 
least a softening action on the cellulose acetate and then 
drying the fabric. 

8. Method of coloring fabric containing cellulose 
acetate yam comprising padding the fabric with a dye 
liquor containing a suitable dyestuff and a volatile 
liquid having a boiling point above 100° C. that has at 
least a softening action on the cellulose acetate and then 
drying the fabric at a temperature below 100° C. 

9. Method of coloring fabric containing organic de¬ 
rivative of cellulose yam comprising padding the fabric 
with a dye liquor containing a suitable dyestuff which 
has little or substantially no affinity for the organic de- 




I 


199 

rivative of cellulose when applied in simple dyebaths 
and a large amount of a volatile liquid having a boiling 
point above 100° C. that has at least a softening action 
on the organic derivative of cellulose, and then drying 
the fabric. 


10. Method of coloring fabric containing cellulose 
acetate yarn comprising padding the fabric with a dye 
liquor containing a suitable dyestuff which has little or 
substantially no affinity for the cellulose acetate when 
applied in simple dyebaths and a large amount of a 
volatile liquid having a boiling point above 100° C. that 
has at least a softening action on the cellulose acetate, 
and then drying the fabric. 

11. Method of coloring fabric containing cellulose 
acetate yarn comprising padding the fabric with a dye 
liquor containing ethyl lactate and a suitable dyestuff 
and then drying the fabric. 


12. Method of coloring fabric containing cellulose 
acetate yarn comprising padding the fabric with a dye 
liquor containing ethyl lactate and a suitable dyestuff 
that has substantially no affinity for the cellulose acetate 
when applied in simple dyebaths and then drying; the 
fabric. 

13. Method of coloring fabric containing cellulose 
acetate yam comprising padding the fabric with a dye 
liquor containing ethyl lactate and a suitable dyestuff 
that has substantially no affinity for the cellulose acetate 
when applied in simple dyebaths and then drying! the 
fabric at a temperature below 100° C. 

Camille Dreyfus. 


i 

! 

i 
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Certificate of Correction 

Patent No. 1,968,819. August 7, 1934. 

Camille Dreyfus 

It is hereby certified that error appears in the printed 
specification of the above numbered patent requiring 
correction as follows. Page 1, line 84, for “or” read of; 
and that the said Letters Patent should be read with this 
correction therein that the same may conform to the 
record of the case in the Patent Office. 

Signed and sealed this 11th day of September, A. D. 
1934. 

Leslie Frazer, 

[seal.] Acting Commissioner of Patents . 
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(1) the Court held that the references relied upon 
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(2) the product claims utilize functional and indefi¬ 
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APPELLANT 

i 

V . 

Joseph L. Switzer and Richard A. Ward, appellees 
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JURISDICTIONAL STATEMENT 

j 

This is an appeal from the decree of the United 
States District Court for the District of Columbia 
Circuit (20)* in which defendant was authorized to 
issue to plaintiffs Letters Patent of the United States 
based upon plaintiffs’ patent application Serial No. 
430,792, filed February 13, 1942 and containing plaims 
numbered 4 to 17, both inclusive. 

# Numbers in parentheses refer to pages in the Appellant’s 
Appendix. 


(1) 




2 


The action below was instituted by a complaint (2) 
brought under and pursuant to the provisions of Sec¬ 
tion 4915 of the Revised Statutes (35 U. S. C. sec. 63). 
This Court has jurisdiction with respect to appeals 
from the final decision of the District Court by virtue 
of Revised Title 28 of the United States Code (28 
U. S. C. 1291). 

The complaint is printed in full in the appendix 
(2), and the jurisdiction of the District Court is 
based upon these facts:—that the defendant, Commis¬ 
sioner of Patents, by decision of the Patent Office 
Board of Appeals, had refused all the claims in the 
aforementioned patent application, that no appeal 
from the decision of the Board of Appeals was taken 
to the United States Court of Customs and Patent 
Appeals, and that the action was brought in the Dis¬ 
trict Court within six months from the date of the 
decision of the Board of Appeals. 

The answer is printed in the appendix (10); it ad¬ 
mits the allegations contained in paragraphs 1, 2, 3, 6 
and 8, admits that plaintiffs’ patent application was 
duly filed on February 13, 1942 and given Serial No. 
430,792, admits that the Board of Appeals refused a 
patent upon said application, but denies that such 
refusal was incorrect and contrary to law. The answer 
specifically denies that plaintiffs were the true, original 
and first inventors of the subject matter claimed in said 
application (11) and asserts that the claims are un¬ 
patentable in view of certain prior patents specifically 
identified (11). 

Defendant, Lawrence C. Kingsland named in the 
complaint, was succeeded as Commissioner of Patents 
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i 
i 

I 

j 

by John A. Marzall during the pendency of the action 

in the District Court, and said Marzall was timely 

* 

substituted, in his official capacity as party defendant 

( 12 ). | 

STATEMENT OF THE CASE 

1. Proceedings Below 

Appellees, Joseph L. Switzer and Richard A. Ward, 
plaintiffs below, as joint applicants had filed |in the 
Patent Office an application for patent on an alleged 
improvement for a “Fluorescent Textile”, the appli¬ 
cation being filed on February 13, 1942, and being 
assigned Serial No. 430,792. This application was duly 
examined according to the rules of the Patent Office, 
and as a result of such examination, the examiner in 
charge thereof finally rejected all the claims in the case 
the reason for said rejection being that the claims were 
unpatentable over certain prior patents, namely |: 

i 

i 

Abel (Br.) 1,939 Nov. 15, 1906 

Rhodiaseta (Fr.) 579.896 Aug. 16, 1924 

Imperial (Br.) 412,952 July 5, 1934 

Ellis 2,053,276 Sept. 8, 1936 

Paine et al. 2,089,413 Aug. 10, 1937 

Rivat (Fr.) 847,107 June 26, lj939 

An appeal to the Patent Office Board of Appeals as 
provided by law, was filed by appellees within the re¬ 
quired time. In accordance with the rules of the patent 
Office, the examiner then issued a statement to the 
Board of Appeals setting forth his reasons and grounds 
for refusal. This statement appears at pp. 155-162 of 
the appellant’s appendix. The Board of Appeals 
sustained the examiner’s rejection in an opinion dated 
June 23, 1948 (165) and in a decision on petition for 
reconsideration of their first decision (175). 

I 

i 

I 


i 
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At the trial of the case in the District Court, counsel 
for appellant called the Court’s attention to two refer¬ 
ences not previously cited or relied upon by the tribu¬ 
nals of the Patent Office and urged that these references 
also negatived patentable novelty or invention in the 
claimed subject matter. These additional references 
are: 

Dreyfus 1,968,819 Aug. 7, 1934 

Society of Dyers and Colourists “Colour Index” 1st Edition 
January 1924 page 190 

Appellees at the trial introduced testimony of the appli¬ 
cants apparently intended to prove that the prior art 
relied upon by appellant as negativing novelty and in¬ 
vention was inoperative to produce appellees’ results. 
After the testimony was in, the trial Court heard argu¬ 
ments, and then rendered a decision in which it was 
held that the prior art, singly or in combination did not 
suggest or teach appellees’ process, and that appellees 
exhibited the uncommon talent, which is the root of 
invention in a patentable sense. From this decision 
appellant has appealed. 

2. Appellees’ Alleged Invention 

The specification of the application at bar (139) 
discloses daylight fluorescent fabrics dyed by a process 
of dissolving a daylight fluorescent dye in a strong 
aqueous alcohol or other solution of water and a solvent 
which swells the fibers of the fabric so that they will 
absorb the dye, immersing the fabric in the dye bath, 
maintaining the temperature of the bath below that 
which swells the filaments of the fabric to coalescence 
during the time of immersion, and then flushing the 
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fabric with cool water to remove the dye bath. The 
preferred fabric disclosed in the application is day¬ 
light fluorescent cellulose acetate (Finding of Fact 
No. 2). While the specific description deals with the 
dyeing of cellulose acetate fabrics, the specification 
states that other fabrics, such as silk or wool may be 
similarly dyed with similar results (139). Also, among 
the dyes mentioned is rhodamine B. 

3. The Claims 

i 

j 

The claims appear in paragraph 6 of the complaint 
(3) numbered 4 to 17, inclusive. They fall into two 
statutory classes. Those numbered 4 to 10 inclusive, 
16, and 17, being directed to the dyeing method^ while 
those numbered 11 to 15, inclusive, are directed to the 
dyed fabric, denominated, in the preamble of the claims 
“a composition of matter”. While the trial Court 
apparently considered that all the claims stand Or fall 
together, it is submitted that they should be considered 
separately and that error was committed by the tri- 

i 

bunal below in failing to recognize that fact. 

Of the method claims, that numbered 6 stated in its 
broadest form the method for which patent protection 
is sought, while claim 10 appears to present the subject 
matter most specifically. The method claimed, as de¬ 
fined in claim 6, comprises the following four steps: 

1. providing a dye bath by dissolving a daylight 

fluorescent dye in a strong solution of a solvent 
and water., 

2. immersing in said dye bath cellulose acetate 

fabric.. 

3. removing said fabric before coalescence, 

I 

i 

i 

i 
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4. flushing said cellulose acetate with water to 
remove said dye bath. 

All the method claims define these four operations or 
steps, either expressly or by implication, and the most 
specific of these (claim 10) is so not by the inclusion 
of other steps but merely because it denominates the 
dye as one derived from diethylaminophenol, the 
solvent as alcohol, the temperature of the dye bath as 
below that at which coalescence occurs, and the flushing 
water as cool. 

Of the composition-product claims, that numbered 11 
is the broadest, defining only a fabric of organic fila¬ 
ments and a daylight fluorescent dye dispersed in said 
filaments. Claim 12 is more limited in that the fila¬ 
ments are defined as cellulose acetate, and claims 13, 
14, and 15 are still more limited than claim 12 in speci¬ 
fying the monoalkylaminophenol class of dyes. These 
claims are believed to be unpatentable for reasons not 
applicable to the method claims, and the failure of the 
trial Court to recognize that fact was clearly erroneous. 

4. The Prior Art 

The British patent to Abel No. 1939 of 1906 ( ) 

describes the dyeing of cellulose acetate using a dye 
bath comprising the combination of water and alcohol. 
Among the dyes mentioned as giving good results with 
this bath is rhodamine. In Example 1 of the patent 
the dye bath is used at ordinary room temperature. In 
Example 3, the dye bath is used at 70° C, and the mate¬ 
rial after removal from the bath is washed with warm 
water. 
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l 

Tlie Rivat French patent No. 847,107 of 1939 (183) 
relates to the dyeing of cellulose ester textile! mate¬ 
rials, and teaches that dyes may be fixed on textiles 
having a cellulose acetate base by utilizing an aqueous 
medium containing in solution a considerable propor¬ 
tion of a solvent of the cellulose acetate, methyl alcohol 
being disclosed as such a material. The temperature 
of the solution does not exceed 25° C, the time of 
treatment is in general between 15 and 30 minutes and 
the material is thoroughly washed with cold water after 
it is removed from the dye bath. 

The patent to Dreyfus No. 1,968,819, granted in 1934 
(191) describes methods of dyeing textile materials 
containing cellulose acetate by applying theretq a dye 
liquor containing a suitable dyestuff and a volatile 
organic liquid which has a softening or solvent action 
on the cellulose acetate. Organic liquids miscible with 
water and in amounts varying from 16% to 40% of 
the dye liquor are taught. Among the dyes found suit¬ 
able for application by the described method is rhoda- 
mine 3G.O. (color index No. 749). The patentee states 
that after application of the dye liquor, the fabric is 
dried, then rinsed, and given any other desired treat¬ 
ment. The colorations obtained are said to be quite 
brilliant. 

The Color Index Publication p. 203 describes the 
properties of various commercial rhodaminel dyes, 
shows that the characteristic of fluorescence of these 
dyes in alcoholic solution was well known; and that 
acetyl silks dyed with such dyes were recognized as 

i, 

exhibiting fluorescence. 
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STATEMENT OF POINTS 

The points on which appellant relies in this appeal 
are: 

(1) The District Court erred in holding that, 
while the references relied upon by appellant dis¬ 
close materials and process steps utilized by appel¬ 
lees, none of the references either singly or in 
combination would suggest or teach appellees’ 
process. 

(2) The District Court erred in apparently ac¬ 
cepting as conclusive the evidence submitted by 
appellees that one of the examples of the Abel pat¬ 
ent (example 3) was wholly inoperative, and ap¬ 
parently accepting the evidence submitted by ap¬ 
pellees that the process disclosed in the Dreyfus 
patent would not produce a daylight fluorescent 
fabric, where such evidence was incomplete and did 
not meet the standard for such evidence set by 
Bullard et al. v. Coe, 79 U. S. App. D. C. 369, and 
Blanchard v. Ooms, 80 U. S. App. D. C. 400. 

(3) The District Court erred in holding patent- 
able claims 6, 11, and 16 which were conceded by 
appellees to be too broad and not to include limita¬ 
tions essential to the accomplishment of appellees’ 
results. 

(4) The District Court erred in holding pat¬ 
entable claims 11 to 15 inclusive where the novelty, 
if any, is recited solely in functional and indefinite 
language, contra to the rule of Gen. Elec. v. 
Wabash, 304 U. S. 364. 

(5) The District Court erred in holding that 
appellees had exhibited uncommon talent, in al¬ 
legedly inventing their process and product. 

(6) The District Court erred in holding that 
appellees achieved a new result by their process and 
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that appellees exhibited inventive ingenuity en¬ 
titling them to a patent. 

(7) The District Court erred in holdihg that 

claims 4 to 17 set forth in paragraph 6 of the com¬ 
plaint are patentable. j 

(8) The District Court erred in not dismissing 
the complaint. 

i 

SUMMARY OF ARGUMENT 

j 

1. Each of the patents to Abel and Dreyfus discloses 
materials and process steps utilized by appellees, and^ 
each of these patents is fully anticipatory of tlie sub¬ 
ject matter defined in the process claims sought. 

2. The patent to Abel discloses a dying process in 
which rhodamine dyes may be used, these dyes being 
inherently fluorescent dyes, in which a cellulose acetate 
fabric is dipped into the dye solution, which is pt room 
temperature, and which is an aqueous alcohol mixture, 
and the fabric then processed in the usual manner. In 
another example of the same patent, a dye solution at a 
higher temperature is used, and the dyed fabric is 
rinsed with warm water. This constitutes a complete 
disclosure of all the materials and all the process steps 
of appellees, and therefore negatives novelty apd pat¬ 
entability in the claims sought. 

3. The evidence submitted as to inoperability df Abel 
was inadequate to be regarded as conclusive under Bul¬ 
lard et al. v. Coe, 79 U. S. App. D. C. 369, and under 
Blanchard v. Ooms, 80 U. S. App. D. C. 400. j 

4. The patent to Dreyfus also discloses a prqcess of 
dyeing cellulose acetate fabrics in which rhodamine B 
may be used, utilizing in the dyeing solution a Volatile 


i 

I 

| 

i 
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solvent for the cellulose acetate. This patent clearly 
discloses a rinsing step, but instead of being used prior 
to drying as in appellee’s process it is used subsequent 
to drying. The change in the sequence of steps does 
not constitute invention, in the absence of evidence to 
show that a new and unexpected result flows from such 
change. 

5. The evidence submitted as to the type of product 
produced when using Dreyfus’ method was unsatis¬ 
factory, since it admittedly did not faithfully follow 
the prior art process, and this evidence, likewise, should 
have been held inconclusive under the standards set by 
the Bullard and Blanchard decisions, supra. 

6. Even if it should be assumed that the teachings of 
the two different examples of the Abel patent cannot 
be added together, the French patent 847,107 clearly 
and distinctly discloses the cool water rinsing step, when 
dyeing cellulose acetates with analogous dyeing solu¬ 
tions, and the utilization of his teaching in Abel would 
not be invention. 

7. The evidence shows that claims 6 and 16 fail to 
define the alleged invention with the particularity and 
distinctness required by Sec. 4888 R. S. The witness 
testified that the nub and crux of the invention was the 
use of cool water in the flushing step. Claim 6 does not 
limit the temperature of the water and claim 16 does 
not even mention water. The claims stand self-con¬ 
demned in the record and the trial Court erred in not 
ruling to that effect. 

8. Article claims 11 to 15, inclusive, do not define 
patentably over the product of Abel or Dreyfus. The 
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structure recited in the claims finds full response in the 
prior art. Patentable novelty is being predicated upon 
functional and indefinite language contrary to the rule 
of General Electric v. Wabash Appliance, 304 U.j S. 364. 

9. Article claim 11 stands self-condemned as too 
broad by the testimony of appellees’ witness, i There 
is distinct overclaiming in claim 11 where an organic 

i 

filament is defined. 

THE ARGUMENT 

Considering the process claims, and particularly 
claim 6, which as pointed out above, present^ in its 
broadest aspect the subject matter sought to be inonop- 
olized, it is believed to be apparent that the essential 
feature of this process and the sole feature ^hereof 
which is said to vitalize and to impart patentable 
novelty to the claim is the final step of flushing the 
cellulose acetate as it is removed from the dye bath 

i 

with water to remove the dye bath therefrom. A mere 
inspection of the prior art shows clearly that appellees 
were not the first to teach or suggest that dyestuffs, 
including fluorescent dyestuffs, should be applied to 
cellulose acetate fabrics by utilizing a dye bath con- 
taining an aqueous organic solvent solution, t}ie dye¬ 
stuff being in solution in such a solvent. This is fully 
and completely shown in both the Abel patent (1^9) and 
in the Dreyfus patent (191). Abel distinctly states that 
neither water alone nor an organic solvent alone will 
give good dyeing of artificial silk made from acetylated 
cellulose, (180), but states distinctly that a dye bath 
containing both water and alcohol gives excellent re¬ 
sults (180). The typical result is obtained with dyestuffs 
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among which is mentioned rhodamine. Dreyfus dis¬ 
tinctly states that fabrics containing organic deriva¬ 
tives of cellulose are dyed with a dye liquor containing 
in addition to the dyestuff an organic liquid having a 
softening effect on the cellulose derivative (191). Fur¬ 
thermore, Abel states that the dyeing process may be 
carried out in the usual manner and at ordinary or 
higher temperatures (180). All examples, except ex¬ 
ample 3 are carried out at room temperature, but in that 
example a higher temperature is used, and the dyed 
fabric coming from the bath is rinsed with warmer 
water. 

Since the trial Court found that the references dis¬ 
close materials and process steps utilized by appellees 
(Finding of Fact No. 3), it is submitted that the court 
erred in the holding that “none of said references either 
singly or in combination would suggest or teach plain¬ 
tiffs’ process”, and in holding that “plaintiffs exhibit¬ 
ed the uncommon talent, which is the root of invention 
in the patentable sense, in inventing their process and 
the product thereof, and said process and product are, 
therefore, patentable” (Finding of Fact No. 4). 

In the first place, it is submitted that both Abel and 
Dreyfus disclose all the materials and process steps 
utilized by appellees, and the trial Court apparently 
so held. That each of these references discloses the 
same materials is believed to be indisputable. That 
Abel discloses all the process steps is outlined above 
and need not be repeated here, and the mere fact that 
the step of rinsing is only in one example does not 
militate against the fact that the step is disclosed within 



the four comers of that patent, and that patent dis¬ 
closes all the steps. 

That the patent to Dreyfus discloses all the process 
steps claimed by appellees is also believed to be indis¬ 
putable. As pointed out above, Dreyfus discloses the 
base materials and the dye solution. Rhodamine dye 
is disclosed as one of the dyes which may be used (196) 
and a rinsing step subsequent to dyeing is also taught 
(196). The mere fact that Dreyfus discloses a drying 
step interposed between the removal of the dyed fabric 
from the dye bath and the rinsing step is not, in and 
of itself, sufficient to deprive this reference of its an¬ 
ticipatory nature. Dreyfus teaches dyeing, frying, 
rinsing; appellees teach dyeing, rinsing, drying. In 
the absence of strong and convicing evidence of a new 
and surprising result attributable solely to the change 
in sequence of steps, no invention exists. Dreyfus 
states that the colorations obtained are quite brilliant 
(196). Appellees state that their fabrics brilliantly 
fluoresce. Given a fluorescent dye in Dreyfus, it is 
submitted a similar result would be achieved. 

Appellees’ evidence as to the result produced in 
Dreyfus was incomplete and inadequate. The exact 
teaching of the patent was not followed; the final rinsing 
step was not performed (42) and the brilliant Colora¬ 
tions were not produced, as admitted by the fitness 
(50). It is submitted that the minimum requirement 
should have been a faithful observance of all the con¬ 
ditions and operations described in the patent, if Appel¬ 
lees are to be heard to say that the result is unobtain¬ 
able by following the patentee’s teaching, and that the 
change in sequence of the steps involves invention. 
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Blanchard v. Ooms, 80 U. S. App. D. C. 400. It is sub¬ 
mitted that the trial Court erred in accepting this 
incomplete and partial comparison with the prior art 
as conclusive evidence that appellees had achieved a 
new result never before achieved. 

Appellees’ evidence with respect to example 3 of the 
Abel patent likewise was apparently accepted by the 
trial Court as conclusive of inoperability (65). The 
acceptance of this testimony, it is submitted, is contra 
to the rule laid down in Bullard et al v. Coe, 79 U. S. 
App. I>. C. 369, 147 F. 2d 568, that in order to show 
that appellees’ claims are inventive it was necessary 
for appellees to prove not only that the reference was 
inoperative, but also that it could not be made operative 
by slight changes within the skill of the competent 
person in the art. With respect to Abel, it is submitted 
that one skilled in the art, knowing that the organic 
solvent would be more effective to solvate the cellulose 
acetate fabric at higher temperatures, would necessarily 
lower the temperature of the dyeing bath, upon finding 
that destruction of the fabric occurred. Since example 
3 of the patent is the only one in which higher tempera¬ 
tures are used, the solution of the problem was present 
within the disclosure of the patent itself. 

In connection with appellees’ tests of example 3 
of Abel, it is of interest to note that the witness stated 
that the coalescence and fusion of the fabric was en¬ 
hanced tremendously by the warm water used for 
rinsing (66). That being true, it would appear that 
the use of warm water for rinsing according to appel¬ 
lees’ process should be avoided. However, inspection 
of claim 6 shows no limitation on the temperature of 
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the rinsing water and of claim 16 no limitation to even 
water. Under these circumstances, it is submitted that 
the trial Court erred in its ruling that these claims 
were patentable. The claims stand self-condemned as 
not particularly and distinctly pointing out the inven¬ 
tion as required by Sec. 4888 R. S. (35 U.S.C. 33), and 
should be denied for that reason also. 


However, even assuming that the trial Court id effect 
ruled that the Abel patent does not disclose the final 
rinsing step defined in appealed claim 6, that step in 
combination with dyeing steps utilizing analogous dye¬ 
ing solutions is old in the art. French patent 847,107 
(187) utilizes a cold water rinse for essentially the same 
reasons that appellees do. To combine that step or to 
add that step to Abel’s dyeing operation as exemplified 
by example 1 utilizing a rhodamine dye, is, it is sub¬ 
mitted, not inventive. In Great Atlantic & Pacific Tea 
Co. v. Supermarket Equipment Corp., 340 U. S. 147, 
the Supreme Court has cautioned the courts to scrutin¬ 
ize combination claims “with a care proportioned to 
the difficulty and improbability of finding invention 
in an assembly of old elements”. When old elements 
or operation are united with no change in the respec¬ 
tive functions, invention is lacking. Here, the concept 
of rinsing the dyed fabric with cold water to destroy 
or stop the solvating action of the solvent in the dyeing 
bath was old in the prior art, and the incoporation or 


addition of that step to Abel’s dyeing process would 
have been obvious, considering the fact that both pat¬ 
entees were operating on the same fabric with similar 
solutions. In fact, no addition would be necessary, only 


the use of cold water for the rinse in example 3 instead 

i 


i 

i 

i 

i 

i 

i 
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of warm water. In the light of these prior disclosures, 
and the rule of law laid down by the Supreme Court, 
it is submitted that the trial Court erred in holding 
that none of the references, either singly or in combina¬ 
tion would suggest or teach appellees’ process. 

Considering the other process claims, it is submitted 
that they fall with claim 6, for the same references Abel 
and Dreyfus disclose the rhodamine dyes, and Abel 
the same solvent, alcohol, while the solvent disclosed 
in Dreyfus is an obvious equivalent. Other details of 
the more specific claims such as not more than 2% of 
dye limitation of claim 16, or the limitation to 40% 
alcohol of claim 4 admittedly find full response in the 
references, and appellees have made no contentions 
below that such limitations are of patentable signifi¬ 
cance. Under these circumstances, it is submitted that 
the trial Court’s ruling that method claims 4 to 10, 16 
and 17 are patentable (Finding of Fact 7) is clearly 
erroneous and should be reversed. 

Now, turning to the composition—product claims, 
and considering claim 11, it is to be noted that this claim 
defines structurally only (1) a fabric of organic fila¬ 
ments and (2) a daylight fluorescent dye dispersed in 
said filaments of said fabric. 

Apart from the fact that appellees’ witness admitted 
that all organic filaments would not respond to ap¬ 
pellees’ process (98), and therefore, the claim seeks to 
appropriate more than appellees are entitled to under 
their disclosure it is submitted that the structure de¬ 
fined in the claim, considering the filament to be a 
cellulose acetate filament, as defined in claim 12, finds 
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full and complete response in the products resulting 
from the processes disclosed in the prior art; i. e., 
Abel and Dreyfus. Using a rhodamine dye in the dye 
baths of Abel and Dreyfus and proceeding according 
to their teachings the dyed fabric as it is removed 
from the bath would inherently have the dye dispersed 
in the filaments of the fabric. Appellees’ witness ad¬ 
mitted this during cross-examination (121). That be¬ 
ing true, the whole emphasis and the vitalizing feature 
of the claim must depend upon the language “said 
dye being so arranged and oriented in said filaments 
of said fabric that said fabric exhibits daylight fluores¬ 


cence. 




As the definition of the patentable novelty of the 
claim, it is submitted that this claim is clearly func¬ 
tional and indefinite within the meaning of those [terms 
as defined by the Supreme Court in Gen. Elec. bo. v. 
Wabash Appliance Corp., 304 U. S. 364, and, that it is 
unpatentable. Since the patentable novelty depends 
upon so arranging and orienting the dye in the filaments 
so that the fabric exhibits daylight fluorescence, but 
there is no definition in the claim specifically and 
structurally defining that orientation, the claim would 
appear to use functional language at the exact point 

of novelty. A claim defining nothing new except in 

! 

functional terms falls clearly within the field of prohi¬ 
bited indefiniteness. Koebel et al v. Coe, 70 App.j D. C. 
261,105 F. 2d 784. Minn. Mining & Mfg. Co. v^ Coe, 
72 App. D. C. 183, 113 F. 2d 512. j 

Since claims 12, 13, 14 and 15, though more specific 
than claim 11, in that they are limited to cellulose 
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acetate filaments, depend for patentability upon the 
same indefinitely phrased and functional limitation, 
it is submitted that these claims too do not define pat- 
entably over Dreyfus or Abel, since the functional and 
indefinite description of the orientation of the dye, 
does not particularly and distinctly point out the in¬ 
vention, as required by Sec. 4888 R. S. The trial Court’s 
failure to so hold was clearly erroneous. 

Moreover, the Color Index Publication describes 
acetyl silks dyed with rhodamine B as exhibiting 
fluorescence (203). Since Abel’s process of dyeing such 
silks was known to the art, it is submitted that fluores¬ 
cent fabrics were known to the art prior to appellees’ 
entry into the field. Since fluorescence is exhibited 
only if the dye particles are dispersed in the surround¬ 
ing medium, it follows that these fabrics of the prior 
art meet fully every limitation of claims 11 to 15 except 
the term 11 daylight”. Patentability, obviously, cannot 
be predicated upon that term and that term alone. The 
structural features of the claims finding full response 
in the products described in this publication, it is sub¬ 
mitted that the trial Court erred in holding these claims 
patentable thereover. 


CONCLUSION 

It is submitted that the prior art relied upon by ap¬ 
pellant below clearly shows that the materials and the 
steps utilized by appellees are old, both individually and 
collectively, and that the process and product defined 
in the claims sought are neither new nor inventive. 
Further, insofar as the product claims are concerned, 
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l 

the structure recited is old in the prior art, and the 
novelty, if any, is dependent wholly upon functional 
and indefinite language within the terms and prohibi¬ 
tion against the allowance of claims in Gen. Elec. v. 
Wabash, supra. j 

The judgment of the lower Court should be reversed, 

i 

and the case remanded with instructions to dismiss the 

i- ■ 

complaint. 

Respectfully submitted, 

E. L. Reynolds 

Solicitor, United States Patent 
Office, Attorney for Appellant. 

J. SCHIMMEL, 

Of Counsel. 
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' QUESTIONS PRESENTED. 

In appellees’ opinion, the appeal presents only the 
following questions relative to the findings of fact of the 
District Court below: 

(a) In view of the District Court’s express finding 
(quoting the Court’s voluntary language in the Memo¬ 
randum Opinion) that appellees have manifest the “un¬ 
common talent” which is the root of invention in the 
patentable sense and have exhibited the “necessary spark 
of genius” in attaining “a new result, namely, daylight 
fluorescent fabrics, or, at least, substantially enhanced 
qualities of utility, namely, fluorescence of fabrics enhanced 
to a degree never before conceived of,” should such a find¬ 
ing be reversed upon the bare speculations of appellant 
when such speculations not only have no basis in the 
evidence of record but are refuted thereby? 

(b) As a technical question of claim drafting, is a 
patent claim reciting the “structure” of a composition of 
matter invalid because it amplifies the recited “structure” 
with terms of effect or result which accurately define the 
essential qualities of the product to one skilled in the art? 

An ancillary question of this Court’s jurisdiction to 
hear this appeal was raised interlocutorily. 
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BRIEF FOR APPELLEES. 

JURISDICTIONAL STATEMENT. j 

This action was commenced by appellees under Sec¬ 
tion 4915 of the Revised Statutes (35 U. S. C. Sec. 63). 

I 

Appellant did not comply with the decree of the District 
Court below which, paraphrasing the terms of the statute, 
authorized appellant to issue a patent on the application 
in suit on the filing by appellees of a copy of the adjudica¬ 
tion herein and their (appellees) “otherwise complying 
with the law.” Instead, after appellees filed a copy of die 

adjudication below, appellant instituted further proceed- 

| 

ings in the District Court and, following statements to the 
trade press [Exhibit B, affidavit supporting the Motion for 
Summary Dismissal filed in this Court by appellees], ap¬ 
pellant filed this appeal without supersedeas. 

Promptly after docketing this appeal, appellees moved 
for summary dismissal of this appeal on the ground, among 
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others, that the decree of the District Court below was 
neither a final decree appealable under 28 U. S. C. 1291 
nor an appealable interlocutory order under 28 U. S. C. 
1292. This Court denied that motion by a per curiam order, 
without opinion, on June 6, 1951. Appellees petitioned to 
the Supreme Court for certiorari. Certiorari was denied on 
November 5, 1951. 

Though not of record in the Court below because the 
fact was not material to any issues there, it is a fact that the 
invention of the application in suit is licensed directly to 
the firm of Switzer Brothers, Inc. of Cleveland, Ohio, which 
organization licenses the manufacture and use of daylight 
fabrics covered by the application in suit to licensees in 
the textile field, now numbering over 400. Switzer Broth¬ 
ers, Inc. during the first years of its existence following 
its organization in 1946 was the only licensed manufacturer 
in this country of the subject fabrics. With the resumption 
of the military demand for daylight fluorescent fabrics and 
the substantial increase in civilian demand, Switzer 
Brothers, Inc. was wholly unable to meet the demand and 
now produces only experimental quantities of daylight 
fluorescent fabrics in the course of maintaining research, 
production and quality control laboratories for its textile 
licensees. 

Exhibit A of the Affidavit in support of the Motion 
for Summary Dismissal herein is an advertisement of 
Arthur Kahn Co., Inc. of New York City. This advertise¬ 
ment states that Kahn, a vendor of fluorescent fabrics, 
holds a $250,000.00 insurance policy for itself and its 
customers as indemnity for possible patent infringement 
arising out of the use and sale of Kahn fabrics. While the 
indemnity policy is a safe enough one in so far as Arthur 
Kahn Co., Inc. is concerned as a direct infringer of the 
claims of the application in suit (so long as the issuance 
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of a patent on the application is delayed by these and 
possible further proceedings in the Patent Office if Ap¬ 
pellees succeed in this appeal), the effect of such advertis¬ 
ing publicity (plus the trade paper report of the interview 
with appellant’s solicitor stating the intention to take this 
appeal) has necessarily proved to be an effective impedi¬ 
ment in the further licensing under the application in spit. 
The income from such licensing, as pointed out in the 
affidavit, is a major item in supporting continued prosecu- 

i 

tion of the appellees’ further research and development 
in the field opened up by the invention of the application 
in suit. 

With no patent covering daylight fluorescent fabrics, 
neither appellees nor Switzer Brothers, Inc. have ever 
threatened Arthur Kahn Co., Inc., Stroblite Co., Dazian’s, 
Inc. 1 or any other fabric vendor with infringement suit. 
Yet, in an admitted effort to attack the Switzer licensing 
organization and, purportedly to obtain a declaration that 
daylight fluorescent fabrics which would be covered by 
claims of a patent to be issued on the application involv|ed 
here would be unpatentable, Arthur Kahn Co., Inc. has, 
since the filing of the notice of appeal herein , challenged 

i 

the patentability of the subject matter of the claims of the 
application before this Court in this appeal in no less than 
three additional suits , two in the Northern District of Ohio 
and one in the Northern District of Texas. 

It is difficult to conceive that anyone would go to the 
extent Arthur Kahn Co., Inc. has in order to involve an ip- 
vention in complex litigation before the patent authorized 
for the invention has actually issued. But, because of the 


1 Stroblite Co. and Dazian’s, Inc. are unlicensed New York 
fabric vendors revealed in the District Court’s decision as the 
suppliers of alleged new evidence in the appellant’s motion for 
new trial which the District Court denied. Switzer et al. v. Mar - 
zall, % F. Supp. 332. 
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efforts of the attorneys now acting for Arthur Kahn Co., 
Inc., this as yet unpatented invention has the perhaps 
unique distinction of being directly or indirectly under 
simultaneous attack in litigation now pending in two Courts 
of Appeal, this Court and the Court of Appeals for the 
Fifth Circuit 2 and on notice of appeal to still a third, the 
Court of Appeals for the Sixth Circuit. 3 

In a memorandum dated November 21, 1951, and 
filed in the Court of Appeals for the Fifth Circuit, Mr. 
Finnegan, attorney for Arthur Kahn Co., Inc., made the 
iollowing statement with respect to Kahn's participation 
in opposing the issuance of a patent on the application in 
suit before this Court of Appeals for the District of 
Columbia Circuit: 

“Certain prior art, which in our view completely 
anticipates this subject matter, was brought to the 
attention of the Patent Office. This was not done by 
or on behalf of the Kahn Company, but was done by 
Mr. Finnegan as counsel for another client. At that 
time Mr. Finnegan did not and never had represented 
the Kahn Company. The prior art had not been 
known to the Patent Office, and had not been pre¬ 
sented to the trial court in the District of Columbia. 
It was immediately recognized as anticipatory of the 
patent sought; the Patent Office appealed the deci¬ 
sion, and sought a new trial based on the newly dis¬ 
covered evidence. Since the entry of judgment in the 
present [Texas] case, we have presented the Patent 
Office, as attorneys of the Kahn Company, with addi¬ 
tional prior art which is of record here. The Patent 

2 Texas-MiUer Hat Corp., et al. (Arthur Kahn Co., Inc., in- 
tervenor), Appellants v. Switzer Brothers, Inc. and Robert C. 
Switzer, Appellees, Appeal No. 13,874. 

3 Arthur Kahn Co., Inc. v. Switzer Brothers, Inc., Joseph L. 
Switzer, and Robert C. Switzer, Civil Action No. 28,165 (U. S. 
D. C. No. Dist. Ohio, Notice of appeal filed by Kahn, November 
1, 1951). 
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Office may again seek a new trial on such evidence! or 
may otherwise apply it in rejection of the Switzer 
claims. We recognize no impropriety in this action. 
It is an entirely legitimate and natural course for the 
prospective infringer to seek to prevent court order 
for issuance of a patent which must be invalid upon 
the prior art.” 

I 

I 

In the foregoing statement to the Fifth Circuit Court 
of Appeals regarding the proceedings in the suit on appeal 

_ I 

before this Court, Mr. Finnegan did not bring out that 
the alleged prior art “not known to the Patent Office” was 
actually an affidavit by Alexander Strobl of Stroblite Co. 
regarding the disclosure of the British Abel patent, No. 
1939 of 1906, the one reference the Patent Office has al¬ 
ways relied upon. Nor did the attorney for Arthur Kahn 
Co., Inc. reveal to the Court of Appeals for the Fifth Cir¬ 
cuit that, instead of being immediately recognized as 
anticipatory, appellees immediately recognized the Strobl 
affidavit as being obviously perjured and the District 
Court below dismissed the affidavit as insufficient. (96 F. 
Supp. 332, 333.) The statement that the Strobl affidavit, 
i.e., the alleged “prior art,” was immediately recognized 
as anticipatory is true only to the extent that the appel- 
lant’s solicitors accepted without apparent question the 
affidavit furnished by parties hostile to appellees and 
thereupon immediately moved for a new trial. 

The foregoing recount of proceedings relative to the 
invention of the application in suit and the complex litiga¬ 
tion in which it has been involved since the filing of this 

i 

appeal manifestly and necessarily is outside the record 
certified from the District Court below. The complexity 
of those proceedings will necessarily limit any detailed 
discussion of it in the time normally allotted for filial 
hearing. Yet appellees believe the Court should be ap¬ 
prised of such ancillary matters for the following reasons: 
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1. The proceedings in other Courts subsequent to 
the taking of this appeal reveal this appeal for what it 
really is, namely, part and parcel of an opposition pro¬ 
ceeding encouraged by a hostile stranger to the action 
who believes: 

“It is an entirely legitimate and natural course 
for the prospective infringer to seek to prevent a 
court order for issuance of a patent which [in the 
prospective infringer’s opinion] must be invalid upon 
the prior art.” (Finnegan’s statement in Appeal No. 
13,874, CA 5, emphasis supplied.) 

In the usual appeals to this Court in which the pres¬ 
ent appellant is customarily the appellee, considerable 
weight is given to the contentions of the Patent Office as 
an administrative bureau acting in behalf of the public. 4 
In the instant case the District Court below was evidently 
thoroughly satisfied that appellees had overcome the 
weight attached to the proceedings in the Patent Office. 
Any aurora of dispassionate public interest which might 
attach to contentions by the Patent Office as a quasi¬ 
judicial administrative body in normal R. S. 4915 appeals 
seems clearly dispelled here, not only by the findings of the 
Court below but by the practice of appellant’s solicitor in 
discussing appellant’s intention to appeal with the trade 
press before notice of appeal was given. The practice of 
voicing opinions on pending litigation to the press before 
voicing them in court is a practice which appellees would 
question even when confronted by the most antagonistic 
private litigant. In presenting its case to the press before 
appealing to this forum, appellant does not come into court 
with unsoiled hands. 

2. It seems impossible in this proceeding to distin¬ 
guish the conduct of appellant from that which would be 

4 BuUard v. Coe, 147 F. 2d, 568, 569. 
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taken by a confederate of a party engaged in patent opposi¬ 
tion proceedings as followed in the patent systems of some 
other nations. In such foreign patent opposition proceed¬ 
ings, there is publication that a patent is about to issue 
unless opposed. Hostile members of the public are then 
allowed to oppose by presenting new prior art or ire- 
arguing the pertinence of prior art of record. In the jin- 
stant case, the probable imminent issue of a patent on 
the application in suit upon payment of the final fee 5 was 
public information at the time the Court below entered its 
decree. Thereafter alleged new evidence, supplied by a 
hostile stranger to the proceedings, was first presented! to 
the District Court and now an attempt to reargue evidence 
of record before issuance of the patent is being made. 
Adoption of patent opposition proceedings as a reform of 
the American patent laws has often been proposed, but 
such proceedings have never been approved by Congress 
and have been disapproved by the Executive branch of 
this Government. 0 It is respectfully submitted that the 
Judicial branch of the Government should not give tacit 
approval, by hearing this appeal, to what, in substance, has 
been disapproved by the Executive and Legislative 
branches. 


3. The above-quoted statement to the Court of Ap¬ 
peals for the Fifth Circuit by Mr. Finnegan, attorney tor 

i 

5 Hoover Co. v. Coe, 325 U. S. 79, 88. 

6 See “Message from the President of the United States 
transmitting the Report of the National Patent Planning Com¬ 
mission” 78th Congress, 1st Session, House Document No. 2^39, 
in which report recommending several reforms of United States 
patent laws, it is stated: “X. Subjects Considered Without 
Recommendation —During the course of its investigation the 
Commission received and gave serious study to many sugges¬ 
tions and proposals for reforming the patent system which have 
not been made the subject of recommendation for one or more 
of the following reasons: (1) The proposed reforms would not 
be a beneficial innovation in our patent system. Examples of such 
proposals are * * * opposition proceedings.” 


! 
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Arthur Kahn Co., Inc. points out that, on behalf of Kahn, 
Finnegan has presented additional “prior art” to the 
Patent Office. Finnegan goes on to say: 

“The Patent Office may again seek a new trial on such 
evidence or otherwise apply it in rejection of the 
Switzer claims.” 

By applying the alleged new evidence “in rejection of the 
Switzer claims,” it is apparent that Finnegan means that 
the Patent Office could reject the claims here in suit on 
such “new evidence” upon dismissal of the present appeal 
and return of the application in suit to the Patent Office. 7 
The news that an actual opposer is still feeding so-called 
“evidence” to the Patent Office, coupled with the demon¬ 
strated practice of the Patent Office in accepting such 
“evidence” without question, emphasizes to appellees that 
no matter how long or often they succeed in contesting 
appellant either in this Court or the Court below in R. S. 
4915 proceedings, there can be no finality in any such 
proceedings. Finality on the ultimate question in any 
R. S. 4915 proceedings, namely, the patentability of the 
claims of the patent application in suit, can occur only if 
the patent applicant loses. Whether the patent applicant 
succeeds in the District Court or this Court, the appellant 
can always reopen the question of patentability when the 
case returns to his bureau by citing new evidence or in¬ 
stituting interference proceedings. 8 

Because of the emphasis brought on by the state¬ 
ments in other litigation which were recently made by 
the opposer having a direct interest in delaying or pre¬ 
venting issuance of a patent on the application in suit, 
appellees feel compelled to request this Court to recon¬ 
sider the finality, in an appealable sense, of the judgment 


7 8 Hoover Co. v. Coe, 329 U. S. 79, 88-89. 
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of the District Court below, and, thus, the jurisdiction of 
this Court under 28 U. S. C. 1291-2. As stated by this 
Court in Southland Industries v. Federal Communica¬ 
tions Commission, 99 F. 2d 117, 118: 

i 

“It is a well recognized principle that an appeal 
cannot be taken from an interlocutory order (Metz¬ 
ger v. Kelly, 34 App. D. C. 548), or from a judgment 
or decree ‘not final as to all the parties, the whole sub¬ 
ject-matter and all the causes of action involved, 
* * * and that if the judgment or decree be pot 
thus final and complete, the writ of error or appeal 
must be dismissed for want of jurisdiction.’ Arnold 
v. United States for use of Guimarin & Co., 263 
U. S. 427,434.” 

Appellees are hesitant to raise this question again, despite 
the re-emphasis of the interlocutory nature of the proceed¬ 
ings below by occurrences in other litigation. As a prac¬ 
tical matter to avoid an appearance of being too hard- 
headed, but for such re-emphasis appellees would be in¬ 
clined to acquiesce and accept the Court’s interlocutory 
adverse ruling on this question of its jurisdiction, espe¬ 
cially after the interlocutory ruling was practically, 
though not conclusively, affirmed by the Supreme Court’s 
denial of certiorari. Yet in making this request for a final 
reconsideration of the jurisdiction of this Court in this 
appeal, appellees are guided by another statement of this 
Court in the decision immediately following its decision 
in the above-quoted Southland Industries decision, 

i 

namely, Woodmen of the World, etc. v. Federal Communi¬ 
cations Commission, 99 F. 2d 122, 123, in which this 
Court stated further: 

“Jurisdiction cannot be given to a court by con¬ 
sent, acquiescence, or inadvertence. It can acquire 
jurisdiction only by authority of law. It is im¬ 
material, therefore, what the situation may be ‘as a 
practical matter.’ ” (Emphasis supplied.) 
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STATEMENT OF THE CASE. 

1. THE INVENTION. 

In order that the discussion of the proceedings below 
and the present and past confusion of the Patent Office 
evident therein may be viewed in a clearer perspective, 
appellees must depart from presentation of subjects in the 
order employed by appellant and present, as the first mat¬ 
ter after the hesitantly advanced question of jurisdiction, a 
discussion of the invention disclosed by the application in 
suit. 

One would look in vain in appellant’s brief for any 
hint as to the utility of the daylight fluorescent fabrics in¬ 
vented by appellees and be left completely in the dark as 
to why the District Court below voluntarily used the lan¬ 
guage “necessary spark of genius” and “ ‘uncommon 
talent,’ which is the root of invention in a patentable 
sense” 9 to designate in its Memorandum Opinion the ad¬ 
vance in the art which applicants have made. 

As is revealed by the District Court’s language in its 
Opinion (App. p. 15), appellees have obtained a “new and 
useful result never before attained.” 10 This result is “day¬ 
light fluorescent” fabric and explains, on the one hand, 
why established firms, as mentioned by the Court, have 
taken licenses under the application in suit and why other 
firms, such as Arthur Kahn Co., Inc., have recently gone to 


0 Appendix, p. 15. These terms were chosen by the Court on 
its own initiative; they were not employed in appellees’ argu¬ 
ments or the memoranda on authorities. Likewise, the Court 
made its own law search after submission of memoranda on au¬ 
thorities by the parties. Of the authorities cited in the footnotes 
to the Court’s opinion, Nos. 1, 4, 5, 6, 9, and 11 were selected by 
the Court as a consequence of its own independent and thorough 
consideration of the case. 

10 Blanchard v . Ooms, 80 U. S. Apps. DC 400, 153 F. 2d 651, 
652, where this Court cites Simplex Box Corporation et al. v. 
Rosenthal Paper Co., 104 F. 2d 349, 352 (CA 8). 
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such extremes to effect a delay in, and, possibly prevent, 
issuance of the authorized patent by working on appellant 
as well as by desperately filing a harassing multiplicity of 

j 

appeals in other courts. 

What are these daylight fluorescent fabrics that have 
excited the widespread recognition by “industry, Govern¬ 
ment [actually foreign governments as well as the United 
States Government] and the public” (as found by the 
District Court) as well as the left-handed recognition by 
over-litigious unlicensed New York fabric vendors? As 
will be evident from the physical samples of record (pi. 
Ex. 2) these are fabrics which have a brightness of color in 
daylight several times greater than that which had been 
achieved before in the science of dyeing fabric. (See the 
chart in the “Textile World” article, PI. Ex. 9.) Aside from 
the facts (as it is believed the Court will take judicial no¬ 
tice) that man has always been seeking brighter and better 
colors and the dye chemists who constitute the inner cir- 
cle of those skilled in chemistry have been engaged lor 
years in efforts to satisfy this demand, daylight fluorescent 
fabrics have a utility far beyond that of merely supplying 
brighter colors. This greater utility of daylight fluorescent 
fabrics is that, because of the extreme brightness and 
purity of color, they may be seen and their color recog¬ 
nized at distances several times greater than ordinary 
color. Daylight fluorescent fabrics thus met an urgent 
demand for high color visible military signalling during 
World War IE, as in ground-to-air signalling between tanks 
and aircraft, on aircraft carriers for landing operations 
and many other uses (including sea-rescue work, landing 
operations, and the like) (App. pp. 37, 51, 56, 60; Pis. Ex. 
9, 10. See also Exhibits A and B of Paper No. 6, FUe 
Wrapper of proceedings in Patent Office, PI. Ex. 1). Dinr¬ 
ing the War the Government procured about eleven mil- 


I 
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lion (11,000,000) yards of such fabric for military sig¬ 
nalling purposes (App. p. 95). 

And just what is “daylight” fluorescence? To explain 
this, one should first consider (a) the ordinary “black 
light” or “Woods light” fluorescence (referred to through¬ 
out the record in contrast to daylight fluorescence) and 

(b) ordinary color. First, in “black light” fluorescence, 
under the influence of invisible ultraviolet light (from 
which visible light has been filtered) certain substances 
will “fluoresce,” i.e., emit visible light. Without excitation 
by ultraviolet light, however, the color of such ordinary or 
“black light” fluorescent materials in ordinary daylight is 
no different to any appreciable degree from ordinary 
colors. Second, as is well known, ordinary colors exhibit 
their colors in daylight because they selectively reflect a 
given color in the incident visible light and absorb the 
balance of the colors in the incident light. For this rea¬ 
son, ordinary colors are referred to as “subtractive colors.” 
For example, an ordinary red fabric appears red in day¬ 
light because it selectively reflects some of the red in the 
incident daylight and absorbs or “subtracts” the violet, 
blue, green, yellow, and orange components of the inci¬ 
dent white light. 

(a) Daylight Fluorescent Fabrics. 

As demonstrated to the Court by Joseph L. Switzer 
(App. p. 34), daylight fluorescent fabrics do three things: 
(a) they fluoresce most brilliantly (and efficiently) under 
invisible ultraviolet light; (b) they exhibit a subtractive 
color, as do ordinary, non-fluorescent colored fabrics; and 

(c) , most importantly, they fluoresce in response to or¬ 
dinary visible light. Thus, the dyes in daylight fluorescent 
fabric achieve their brilliant color in visible light by 
simultaneously performing functions (b) and (c) above. 


As demonstrated, by beating a sample of daylight fluo¬ 
rescent fabric under visible light to a temperature such 
that the dye molecules lose their ability to fluoresce, but 
not to exhibit their subtractive color, the col^ of the 
sample became that of a swatch of fabric (PL Ex. ^) dyed 
with the same dye in the same amount in a standard non- 

i 

fluorescent fashion. But as the daylight fluorescent sam¬ 
ple cooled and regained its ability to fluoresce under the 
visible light to which it was exposed, it again returned to 
its brilliant daylight fluorescent condition. Whereas an 
ordinary red fabric wastes and dissipates the energy of 
the violet, blue, green, yellow and orange light energy 
which it subtracts, daylight fluorescent fabrics exhibit a 
combined color, its subtractive color and its fluorescent 
color. Daylight fluorescent fabrics utilize the light energy 
dis sipated by ordinary colors to emit a fluorescent light in 
addition to inoiden* light. Until the reflected and emitted 

i 

light of substantially the same hue in the daylight fluo¬ 
rescent fabric are separated, as by heating, the eye seek a 
fabric of greater color brightness than ever attained by 
ordinary subtractive colors. 

• i 

As stated in the specification of the application in 

suit: 

“The term ‘daylight fluorescent’ is employed! to 
denote the phenomenon exhibited by materials which 
not only reflect portions of the spectrum incident 
visible light but simultaneously fluoresce under the 
influence of the incident light.” (App. pp. 149-150.) 

j 

In the Memorandum Opinion (App. p. 14) the trial 
Court observed that none of the references relied upon by 
appellant gave any hint of the phenomenon of daylight 
fluorescence or how it could be achieved. 

This remarkable and useful result of producin 
fabric which exhibits this peculiar and novel phenomenon 


i 

I 

i 

i 
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is all the more remarkable because it can be achieved in 
fabrics consisting of nothing more than fabric filaments 
which are concededly old and dyestuffs which are likewise 
concede^ly about the oldest of the known synthetic dye¬ 
stuffs. ; 

The appellant fails yet to realize what was told in the 
specification and on the witness stand by the appellees 
Switzer (App. pp. 29-30, 69-70 and elsewhere) and Ward 
(App. pp. 45-60), namely, in their fabric and by their 
process, appellees achieve a different function and dif¬ 
ferent result because the molecules of the dyes in their 
fabrics are dispersed and oriented differently in the fabric 
filaments than in prior art fabrics. As explained by both 
the witnesses and the specification (App. p. 142) it is now 
known (after the daylight fluorescent fabrics have been 
achieved) that the ability of the dyes to exhibit daylight 
fluorescence depends upon the distribution and spacing, 
i.e., dispersion, of the dye in the fiber. If the dye molecules 
are closely packed together (as by using higher than about 
two percent of the dye with respect to the weight of the 
dyed filament or by concentrating the dye on or in the 
surface of the filaments) the dyes lose their ability to re¬ 
spond to incident visible light, i.e., to exhibit appreciable 
daylight fluorescence. If the daylight fluorescent dye 
molecules are dispersed, however, then the molecules are 
able to exhibit and perform this phenomenon. 

Essentially the difference between prior art fabrics 
of the same dyes and filaments and appellees’ fabrics are 
shown diagrammatically in the drawings of the applica¬ 
tion (App. p. 154A). 

As explained by Mr. Switzer (App. pp. 33-34), in 
prior art dyeing the object of the dyer is to get the dye out 
of solution in the dyebath (i.e. “exhaust” the dyebath) 
onto the fabric filaments, where the dye becomes fixed. 
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The mechanism by which this is accomplished depends 
upon the affinity of the dye to the fabric filaments. If the 
dye has “affinity” for the filaments, the dye slowly ex¬ 
hausts itself onto the filament surfaces, to which the 
molecules have a stronger affinity than to solvents in the 
dyebath. If the dye has no particular affinity for the fila¬ 
ment, that is, an equal or greater affinity or tendency to 
remain in the dyebath than to affix itself to the surfaces 
of the filament, then other expedients must be used to 
temporarily deposit the dye molecules on the filament 
surfaces and then fix the deposited dye by suitable filing 

j 

treatment. This temporary surface deposit can be achieved 
by adding an agent to the dyebath [a “salting out” agent] 
which renders the dye less soluble in the dyebath and 
causes the dye to deposit on the filaments. Or fabric wetted 
with the dyebath can be dried; as the liquids in the dye¬ 
bath evaporate, the dye is deposited or “plated” on the fila¬ 
ments. This latter expedient is that employed by the 
references Abel and Dreyfus (App. pp. 69-70, 71-72) 
(“plaited” should read “plated”). j 

Any of the foregoing prior art procedures leave the 

I 

filaments with a high concentration of dye molecules 11 in 
and on the surface of the filament 10, as shown in jFig. 
1 of the application drawings (App. p. 30; p. 154 A). For 
normal colors this has been a perfectly satisfactory orien¬ 
tation of the dye molecules on the filaments; by coloring 
the surface of the filament, the dyer achieved a fabric with 
a concentration of the dye where it seemingly did the niiost 
good, that is, in a relatively undilute condition over'the 
surface of the filaments. Unfortunately for dyes which 
might be capable of exhibiting daylight fluorescence, how¬ 
ever, this concentration prevented such dyes from exhibit¬ 
ing that phenomenon. As stated by Ward on cross exam¬ 
ination, the curious thing about daylight fluorescent dye 
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molecules is that, if they are packed tightly, they interfere 
with each other and prevent the desired fluorescence; the 
fault with the Abel and Dreyfus methods is that there is 
too much dye present and a daylight fluorescent dye would 
not have an opportunity to arrange itself in the filaments 
to exhibit daylight fluorescence (App. pp. 45-46). 

Appellees’ daylight fluorescent filaments are shown in 
Fig. 2 of the application drawings (App. p. 154A). With 
the same filament and the same number of dye molecules 
as are present in the filament of Fig. 1, but with the mole¬ 
cules dispersed inside the filament rather than concen¬ 
trated at the surface, a daylight fluorescent filament is 
obtained (App. pp. 30-31). 

In terms of dimensions of feet and inches, the struc¬ 
turally different arrangement of the same number of dye 
molecules in daylight fluorescent and non-daylight fluores¬ 
cent fabrics may seem insignificant and this seems to have 
been the stand taken by the Patent Office. But, as shown 
by the results, and the results were what impressed the 
Court below, in terms of molecular dimensions the differ¬ 
ence between the arrangement of molecules in the prior 
art and in appellees’ fabrics, in so far as the daylight fluo¬ 
rescent functioning of the molecules themselves is con¬ 
cerned, is the difference between functioning and not 
functioning to produce the novel phenomenon of daylight 
fluorescent. 

In stating the standard of patentable inventions in the 
recent case of A. & P. Tea Co. v. Supermarket Corp., the 
Supreme Court pointed out: 

‘"The conjunction or concert of known elements must 
contribute something; only when the whole in some 
way exceeds the sum of its parts is the accumulation of 
old devices patentable. Elements may, of course , es¬ 
pecially in chemistry or electronics, take on some new 


quality or A from being brought into concert, but this 
is not a usual result of uniting elements old in me¬ 
chanics.” (340 U. S. 147, 152, emphasis supplied.) 

I 

Appellees clearly meet this “severe test” of the majority 
opinion of the Supreme Court in the A . & P. case. (The 
mathematical analogy of the whole exceeding the sum of 
its parts can be aptly applied in a diagrammatic fashion 
to the present invention. Letting l’s equal dye molecules 
and 2’s equal filament molecules, the sum of color pro¬ 
duced by the elements in prior art dyeings may be ex¬ 
pressed as follows: 

1 + 1 + 2 + 2 + 2 + 2 + 2 + 1 + 1 = 14 


In the above equation the dye molecules 1 are concentrated 
on the outside of the filament molecules 2. The position 
taken by the appellant is that four l’s and five 2’s total 14, 
regardless of how you bring them together. But appellees 
have demonstrated that, with daylight fluorescent dye 
molecules dispersed in a fabric filament, rather than by 
concentrating the dye molecules on the outside of the 
filament, they can get a color brightness and visibility one 
and three-quarters to four times greater than prior art 
colors (depending upon lighting conditions). See the 
chart, Exhibit B, of paper 6 in the File Wrapper of the 
application in suit (PI. Ex. 1). And since (1% to 4) X 
14 = 24 to 58, the whole of the color produced by appel¬ 
lees by dispersing the dye (l’s) in the filament (2’s) may 
be expressed by the seemingly impossible equation: 

2 + 1 + 2 + 1 + 2 + 1 + 2 + 1 + 2 = 24 to 58 

Not only have appellees met the standard of having 
the whole exceed the sum of its parts, as set out in the 
majority opinion in the A. & P. case but they clearly met 
the standard set for patentable inventions by Justices 
Douglas and Black in the minority opinion in that case, 
namely: 


l 

I 

| 

! 
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‘The invention, to justify a jSatent, had to serve 
the ends of science—to push back the frontiers of 
chemistry, physics and the like; to make a distinct 
contribution to science.” (340 U. S. 154.) 

In showing how to obtain brighter colors than ever 
attained before, through molecular dispersion of daylight 
fluorescent dyes in a filament, it seems manifest that ap¬ 
pellees have pushed back the frontiers of dye chemistry 
and physics. It is to be noted that the District Court 
found that none of the prior art references relied upon 
there by appellant related to anything more than black 
light fluorescence; none of the prior art suggested any¬ 
thing of daylight fluorescence and that appellees had at¬ 
tained a result never before attained or conceived of 
(App. pp. 14, 15). Despite the misconception of prior art 
dyeing process which appellant advances, even appellant 
does not contend that the prior art actually discloses day¬ 
light fluorescent fabrics as such; appellant attacks only 
the form of the claims drawn to daylight fluorescent 
fabrics, not the invention of the fabrics as such. It seems 
dear, therefore, that appellees have made a distinct con¬ 
tribution to the science of color and fabrics. 

(b) Appellees’ Method of Producing 
Daylight Fluorescent Fabrics. 

Appellees do not contend, and never have, that, 
knowing that daylight fluorescent fabrics could be 
attained and what the structure, in terms of molecular dis¬ 
persion of the dye might be, others skilled in the art might 
not be able to modify processes for producing nonfluores- 
-cent fabrics so that, by substituting dyes, modifying proc¬ 
ess steps, adding a process step from one process to the 
steps of another, reversing the order of process steps, and 
the like, one skilled in the art might not be able to produce 
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a daylight fluorescent fabric. In fact, knowing what to get 
in an art as highly developed as the textile dyeing arts, 
developing a method of daylight fluorescent dyeing might 

* 

have been easy. But since daylight fluorescent fabrics as 
such were not conceived of nor their utility appreciated or 
dreamed of, any comparison at this time of appellees’ 
process with prior art processes which give no hint of the 
results appellees achieved, must take into account the 
factor of hindsight reasoning. This the appellant has 
never done. Indeed, it is evident that appellant has lost 
sight of the fact that, in order to produce their daylight 
fluorescent fabric, appellees first had to discover the 
process which produced the fabric, and in so discovering 
that process they were embarked in the sea of virtually 
unlimited possible processes without charts or guides for 
the course to pursue. 


! 

(b)-l. Prior Art Dyeing. 

i 

As appellant has pointed out, appellees’ claims fall 
into two statutory classes (a) claims (11 to 15) drawn to 
daylight fluorescent fabric as a composition of matter and 

i 

(b) claims (4 to 10, 16 and 17) drawn to the art, |i. e., 
process or method of producing daylight fluorescent} fab¬ 
rics. In order that the significance of appellees’ process 
may be viewed in perspective, it will be described in com¬ 
parison with the prior art now relied upon by appellant. 
In this connection, it should be pointed out that, as shown 
by the file wrapper of the application in suit, during the 
seven years of prosecution in the Patent Office, no less 
than twenty-eight (28) items of prior art were cited 
against appellees’ claims, comprising twelve United 
States, British, French, and German patents and sixteen 
United States, British, French and German publications. 


such as technical magazine articles, dyestuff tables, 


and 
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textbooks on the dyeing art Out of this extensive cita- . 
tion of prior art, appellant boiled the twenty-eight cited 
in the Patent Office to ten pleaded and cited before the 
District Court and now to four relied upon in this appeal, 
namely: 

1. Colour Index of the Society of Dyes and Colourists, a 
British Publication of 1924 (and thus anticipatory, 
under the rule of this and other Courts only if what 
is disclosed in the foreign publication is disclosed in 
such full, clear, and exact terms as to enable any 
person skilled in the art to practice the subject mat¬ 
ter of the allegedly anticipated claim without the 
necessity of making experiments.) 11 

2. British Patent to Abel, 1939 of 1906, likewise subject 
to the rule applicable to Colour Index. 

3. French Patent to Rivat, No. 847,107 of 1939, also 
subject to the foreign patent rule. 

4. U. S. Patent Dreyfus, No. 1,968,819 of 1931. 

Of the above four references, only the Colour Index 
mentions anything of fluorescent dyes or dyeing. The 
Colour Index does mention that certain rhodamine dyes 
are “fluorescent” in solution and may or may not show 
fluorescence on textiles, but the reference does not say 


11 Seymour v. Osborne, 78 U. S. 516, 555; 

Carson v. American Smelting & Ref. Co., 4 F. 2d 463, 465 
(CA 9); 

In re Ek, 57 Apps. D. C. 203,19 F. 2d 677; 

Davies v. Coe (Apps. D. C.), 83 F. 2d 602, 603; 

Wisconsin Alumni R. Found, v. Geo. A. Breon Co., Inc., 
85 F. 2d 166,167 (CA 8); 

Becket v. Coe, 69 Apps. D. C. 51, 98 F. 2d 332, 335; 

Steiner Sales Co. v. Schwartz Sales Co., 98 F. 2d 999,1003 
(CA 10); 

Kelley-Koelt Mfg. Co. v. McEven, 130 F. 2d 488, 491 (CA 
6 ); 

Baldvnn-Southwark v. Coe (Apps. D. C.), 133 F. 2d 359, 
365-6; 

Hollywocd-MaxweTl Co. v. Streets of Tulsa, 183 F. 2d 261, 
263 (CA 10). 
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whether the word “fluorescent” meant black light or day¬ 
light fluorescence. Joseph L. Switzer testified that, as used 
in the literature cited in the Colour Index as the author¬ 
ity for the statements therein, the word “fluorescent” 
meant “black light fluorescent,” for it was the practice of 
dye chemists to examine dyes under a “Woods light” 
(black light) (App. pp. 92-93, 182). Appellant’s solicitor 
conceded that he had “made an investigation” to deter¬ 
mine what was meant by the term “fluorescent” in Colour 
Index and had been unable to “unearth anything to dis¬ 
tinguish between the different types of light, whether 
black light or daylight.” (App. p. 133). Colour Index says 
nothing about the process by which the dyes may be ap¬ 
plied to the fabrics. Against the affirmative testimony of 
Switzer that the reference referred only to black light 
fluorescence, we have the admission of appellant to -the 
District Court that it was only speculating as to the mean¬ 
ing of this foreign reference. Anything that appellant 
tries to make out of this foreign reference now is still 
speculative. 

The British patent of 1906 to Abel, upon which 
appellant has always relied heavily, is defective in. several 
respects. First, it mentions only one type of dye which 
might be daylight fluorescent, namely “rhodamine” 
(App. p. 80); but it does not say which of the many 
rhodamines are to be used. Some rhodamine dyes are 
daylight fluorescent but not all rhodamine dyes are 
fluorescent. (See testimony of Switzer, App. p. 68 and 
the left-handed admission of the Patent Office Examiner, 
who contended that “almost all” rhodamines are fluores¬ 
cent) (App. p. 161). Appellant must only speculate that 
the British patent contemplated the use of daylight fluo¬ 
rescent dyes. Secondly, the reference does not disclose 
the use of the “rhodamine” in any specific example nor 
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does the reference say that “good results’’ are obtained, as 
appellant misquotes the reference at page 6 of his brief. 
Rather, as one of the suggested alternatives to the dyes em-. 
ployed in the actual examples, the foreign reference says 
that the “typical result” of deep or dark tints may be ob¬ 
tained with other dyes, among which rhodamine is men¬ 
tioned (App. p. 180). Appellant is speculating that by 
experimentation with alternative suggestions of a foreign 
reference, one might achieve appellees’ method and re¬ 
sult; this and other Courts have repeatedly pointed out 
that a foreign reference is not competent and anticipatory 
where experimentation is required, as by substituting 
suggested alternatives in specific examples. 12 Thirdly, 
both Switzer and Ward testified that even if one substi¬ 
tuted a daylight fluorescent rhodamine and then other¬ 
wise followed the operative examples of Abel, one ob¬ 
tained fabric with the deep shades Abel repeatedly says 
one would obtain, but not daylight fluorescent fabric. See 
Exhibit 5-A (Ward testimony, App. pp. 40, 44 et seq ., 
Switzer testimony, App. pp. 67-69). Fourthly, Abel does 
not disclose the key step of flushing, preferably, with cool 
water, to remove the dyebath from the fabric after it is 
taken out of the dyetank in which it was immersed. In one 
example, No. 3, using a non-fluorescent dyebath, Abel 
does say the material is “washed in warm water.” But 
Switzer testified that even before the washing step was 
reached in this example, the fabric was destroyed in the 
dyebath and that example was thus inoperative (App. pp. 
66-67). Fifthly, it seems almost brazen for appellant to 
continue to rely upon Abel; unconvinced that Exhibit 5-A 
showed a fabric dyed by the Abel process, appellant 

12 Baldvoin-Southwark v. Coe, supra , at 133 F. 2d 365-6 and 
other cases cited in footnote 11. See also, Nye v. Coe, 44 F. S. 
582, 584. 


moved for a new trial on the basis of an affidavit of Alex¬ 
ander Strobl. In dismissing the motion for new trial and 
the Strobl affidavit as insufficient, the District Court said: 

“Although Mr. Strobl states in his affidavit that 
he performed his experiments following the exact 
descriptions in the Abel patent, it is apparent on! the 
face of the affidavit, by a comparison of his account 
of these experiments with the descriptions in the Abel 
patent, that he did not follow exactly the Abel descrip¬ 
tions.” (Switzer v. Marzall, 96 F. Supp. 332, 333.) 


Even after submitting a purported effort to obtain daylight 
fluorescent fabrics according to Abel, which effort j the 
Court rejected as being inaccurate on its face, appellant 
unabashedly pursues this reference. 

The competence of the French patent to Rivat is not 
apparent. It says nothing of fluorescence whatsoever and 
appellant has never contended that any of its suggested 
dyes are daylight fluorescent or even black light fluores¬ 
cent which, as vat dyes, they will not be. As shown on 
the face of the patent, it relates to direct dyeing with vat 
dyes which are reduced and fixed on the fabric in the 
dyebath phase (App. pp. 185, 186) before washing. An 
insoluble dyestuff is formed by such reduction and fixation 
(App. p. 185) a theory wholly foreign to appellees’ steps 
to disperse their daylight fluorescent dyes in a state akin to 
solution. Appellant’s apparently only purpose in citing the 
patent is to show that in other types of dyeing processes, 
rinsing the fixed dyed filaments is old. Appellees do not 
understand that they are claiming the step, as such, of 
rinsing a dyed fabric with cold water. 

The United States patent to Dreyfus was cited by the 
Patent Examiner against the application in suit in the very 
first action taken by the Patent Office on September! 14, 
1942 (Paper No. 3, File Wrapper, PI. Ex. 1). Thereafter 
the reference was dropped, neither being cited by the Ex- 



aminer to the Board of Appeals after final rejection, relied 
upon by the Board of Appeals, nor pleaded in answer to 
the complaint below. It appears of record because appel¬ 
lant’s counsel waited until the afternoon the trial began 
and, in his opening statement reported that it was re¬ 
garded by appellant as having anticipatory value. Appel¬ 
lees complained of the surprise, but to prevent any fur¬ 
ther delay in the case, called the witness Ward in Cleve¬ 
land, Ohio by long distance, asked him to test the refer¬ 
ence and then had Ward available for testimony regard¬ 
ing it when the trial resumed the following morning. 
(App. pp. 38-39.) There are several faults with Dreyfus. 
First, Dreyfus says nothing about either fluorescence or 
anything that would suggest daylight fluorescence. Rather 
he speaks repeatedly of obtaining “depth of color” and, 
following his example, states that the colors obtained “are 
of great depth for the amount of dyestuff employed.” 
Secondly, of the twenty-nine possible dyestuffs named, 
only the last, a “rhodamine 3GO” would offer any possi¬ 
bility of daylight fluorescence. However, whether rhoda¬ 
mine 3GO is actually a daylight fluorescent dye cannot 
be established. 13 In parenthesis after “rhodamine 3GO,” 
Dreyfus lists a color index No. 749. Under the number 749, 
Colour Index (App. p. 202) lists several variants of dyes 
which would be daylight fluorescent in appellees’ fabric as 
dyed by their process. But rhodamine 3GO, however, is 
not listed under the Index No. 749 or any other number 
of the Colour Index. As stated by Switzer, the disclosure 
is confused (App. p. 74). At this state of the suit, it is 
merely an assumption on appellant’s part that the twenty- 
ninth and last dye in the list of Dreyfus dyes is a daylight 
fluorescent dye. Thirdly, even when a known daylight 

13 Since the trial, appellees have tried to locate rhodamine 
3GO on commercial dyestuff lists, but to no avail. 
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ftourescent dye is substituted for rhodamine 3GO in 'the 
Dreyfus example, the result is a red fabric of great depth 
and brilliance of color, as Dreyfus predicted, but not 
daylight fluorescent. See Exhibit 5-B. And finally, Drey¬ 
fus misses the critical order of appellees’ process steps by 
(hying his fabric to completely remove the liquids of the 
mechanically impregnated dyebath after application of 
the dyebath. As pointed out below, it is the flushing the 
fabric with water to remove the dyebath from the wet 
fabric which is a critical order of steps in appellees’ proc¬ 
ess. Still further deficiencies of Dreyfus will be apparent 
from the following statement of the order of appellees’ 
process: 

i 

| 

(b)-2. Process Steps and Order Thereof. 

Appellant contends (Br. p. 5) that Claim 6 (App. p. 
4) of the application in suit is appellant’s broadest method 
claim. By distinguishing this claim over the above prior 
art, the various narrower method claims must necessarily 
be distinguished. The four process steps of Claim 6 are as 
follows: 

(a) “* * * providing a dye bath by dissolving 
a daylight fluorescent dye in a strong solution of a 
solvent and water, said dye being characterized by its 
lesser solubility in water than in said solvent, in which 
solvent said dye, water, and cellulose acetate are each 
soluble, * * *.” 

i 

Colour Index merely lists dyes (e.g., rhodamine B) 
which would meet the requirement of the dye called for in 
the foregoing step, both as to daylight fluorescence and; the 
characteristic of having a lesser solubility in water than in 
the solvent; Colour Index does not, in listing such dyes, 
disclose that the listed dyes do possess the required 
characteristics. Nor does Colour Index disclose the mixed 
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strong solution of water and solvent, an essential require¬ 
ment of the process. Appellant can only speculate as to 
whether Abel or Dreyfus disclose a daylight fluorescent 
dye; nothing whatever is said of the requisite characteris¬ 
tic of lesser solubility of the dye in water than in the sol¬ 
vent. Rivat (French) discloses nothing as to the dye. Not 
one of the references can meet the terms of the first step. 

(b) “* * * immersing in said dyebath cellulose 
acetate fabric characterized by its tendency to be 

swollen to incipient coalescence by said dye bath, 
* * * » 

Since none of the prior art discloses the “said dyebath ,, 
as called for, this step, in terms, is not met. Further, the 
whole teaching of Dreyfus is to avoid prolonged immer¬ 
sion but to effect dyeing by mechanical impregnation. 

(c) “* * * removing said fabric before coales¬ 
cence. * * *” 

Abel teaches nothing regarding this step. Dreyfus, who 
impregnates the fabric mechanically, merely dips the 
fabric in a dye bath or applies dyebath by a padding man¬ 
gle; the fabric is not submerged in the dyebath a sufficient 
length of time to make coalescence a problem and, there¬ 
fore, teaches nothing of the necessity of this step. Colour 
Index and Rivat teach nothing of this step. 

(d) “* * * and then flushing said cellulose 
acetate fabric with water to remove said dyebath.” 
[This is the last step of the claim. The examples of 
tiie specification point out that upon completion of this 
step, the still wet fabric may be then “tentered and 
calendered” (dried under slight tension in a frame 
and ironed) in the usual manner.] 

The above final step of the process as claimed, as evident 
throughout the Switzer and Ward testimony, particularly 
on cross-examination, is, from a consideration of its effect 
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in the order of the steps, perhaps the key to appellees’ 
process. It is the step which locks the dye molecules in a 
disperse condition akin to solution in the filament. It is 
the step which prevents the concentration of dyestuff on 
the surface of the filament and prevents excrescence and 
migration to the surface of the filament of dyestuff which, 
during immersion, has penetrated into the filament. Ap¬ 
pellees avoid drying after immersion while free dyebath 
wets the fabric, as in Dreyfus and the operative examples 
of Abel, who effect a fatal plating of dyestuff on the surface 
of the filament. Such plating is caused both by deposition 
of dyestuff through evaporation of the liquid in the dye- 
bath on the outside of the filament and migration or |ex- 
crescence to the surface of the filament of such dye as might 
have been carried into the filament but which moves with 
the volatile portions of the dyebath as it dries out of jthe 
filament relatively slowly. (Ward, App. pp. 44-48; Swit¬ 
zer, App. pp. 69-73; 102, 114, 122-123.) 

Flushing the daylight fluorescent fabric after it 
emerges from the dying tank and still is wetted with [the 
dyebath accounts, due to the order of the steps, for the 
dispersion of daylight fluorescent dyestuff obtained by Ap¬ 
pellees. Appellant’s solicitor tried hard to confuse the wit¬ 
ness Switzer with respect to the practice of rinsing fabrics 
after dyeing, but failed to do so. Since there is no conten¬ 
tion that rinsing may be commonly practiced, after the dye 
is fixed , the witness Switzer admitted that rinsing vfith 
cool water while the fabric is still wetted with dyebath 
may be followed in other dyeing techniques [such as Ri- 
vat] in which the dye possesses an affinity for the fabric 
and, therefore, becomes fixed to the filaments in the dye 
bath. But with dyes which have no affinity for the fabric 
(as in this case and in Abel and Dreyfus), it was not a 
seemingly logical step to rinse off the filament surfaces, 
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before fixing, a dye which did not want to go onto the 
fabric in the first place, especially when the dyer had gone 
to substantial trouble to get the dye on the fabric so that 
he could subsequently fix it there. (Switzer, App. pp. 106, 
107.) 

Dreyfus repeatedly points out that he dries his fabric 
after applying the dyebath; rinsing is one of the optional 
treatments which may be given after drying (App. p. 195). 
Dreyfus, therefore, simply followed what seemed logical 
and customary sequence of operations in dyeing practice. 
If it could be possible to obtain daylight fluorescent fabrics 
by modifying Dreyfus’ disclosure in using a known day¬ 
light fluorescent dye (rather than a questionable one) and 
by reversing the order of drying and flushing or rinsing 
(mandatory with appellees, optional with Dreyfus), such 
a possibility is manifestly suggested by appellees and not 
Dreyfus. The Patent Office below tacitly conceded this 
fact by not relying upon Dreyfus as a reference after the 
first Office Action. The District Court below affirmatively 
found that neither Dreyfus nor Abel, alone or in combina¬ 
tion with other references, suggests appellees’ process. 

Appellant only speculates (and shows nothing of rec¬ 
ord clearly establishing) that the District Court was in 
error. Appellees point out on the record where and how 
the fact of non-anticipation as found by the District Court 
is supported by evidence. 

(c) Recognition of Appellees’ Invention. 

It seems evident from the strong language employed 
by the District Court in the next-to-last paragraph of the 
Memorandum Opinion that it did not regard appellant’s 
challenge of appellees’ claim of patentable invention as 
presenting even a close question. However, in the last 
paragraph the Court went on to say that if it were con- 
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ceded that the question could be close, then the commer- 
cial success and wide-spread recognition of appellees’ 
invention would tip the scales in their favor. 

The recognition by industry in general of this 
particular invention is more than usual commercial 
success measured in terms of the large amount of goods 
sold (as there has been, App. pp. 95, 97). Rather, the 
nature and character of the firms, both in this country and 
abroad who, by license or admissions against interest, have 
acknowledged appellees’ invention rebuts, in substance, 
the very references appellant is relying upon. Incidentally, 
such evidence further establishes the soundness of the 
rule of the Court against reading information into foreign 
patents which do not require definiteness or accuracy of 
disclosure as required by United States patents. 

Because appellant was willing to concede commercial 
success and utility of the invention (App. pp. 52-53) and 
because the probative value of certain evidence offered 
but not accepted had not yet become too apparent, the 
Court cut off certain evidence and testimony as hearsay. 
Appellees do not contest that much of such evidence as |the 

Court did reject (App. pp. 27, 54 through 65) was hearsay, 

< 

but as will be brought out below, it is believed it could 
have been accepted as being in the nature of general ad¬ 
missions against interest to be weighed in construing pat¬ 
ents and publications which appellant has urged as haying 
an anticipatory effect. 

As to the evidence of acknowledgment of appellees’ 
invention which was admitted without objection, we hjave 
the following: 

(1) American textile dyeing concerns such as Aber- 
foyle Manufacturing Co. (one of the world’s largest yam 
dyers with foreign as well as domestic plants); Atlantic 
Rayon Co. (of Providence, R. I.); Virginia Dye 
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Liberty Dye Works (of Reading, Pennsylvania); Jeffries 
Dye Works (of Philadelphia) and the like, have accepted 
licenses (App. pp. 95-96). It is through these concerns, 
rather than appellees, that substantial civilian sales have 
been made. Acknowledgment of inventions by firms such 
as Aberfoyle, with its world-wide operations, would alone 
tend to undermine the gist of appellant's contention that, 
based upon domestic and foreign references, one skilled in 
the art would not accept applicant’s fabrics and method as 
inventive. Aberfoyle is certainly skilled in the art and 
manifestly would be chargeable with knowledge of domes¬ 
tic and foreign references if any one would. 

(2) The witness Geoffrey Dane, of one of appellees’ 
British licensees, Dane & Co., Ltd., colorists, testified that 
the daylight fluorescent colors of appellees’ fabrics were 
new and novel to the “colorist” trade in which Dane and 
his company were engaged in Europe. The implications 
which appellant wishes to draw from the old Abel patent 
and the Colour Index of the British Society of Dyers and 
Colourists seem to be refuted by the testimony of the 
colorist Dane. 

(3) The license taken by the firm of Establishments 
Masurel et Freres, S. A., of Lille, France, seems especially 
remarkable. As shown by the record (App. p. 96), this 
very large European firm of yam dyers, with full knowl¬ 
edge that appellees have no present or pending patent 
rights in France, nonetheless pays royalties simply in con¬ 
sideration for the know-how obtained from appellees. 
This certainly refutes any speculations appellant may make 
as to the teaching by the French patent Rivat of informa¬ 
tion to be read in to the British patent to Abel. 

(4) The conduct of Celanese Corporation (of which 
none other than Camille Dreyfus of the Dreyfus reference 
was the founder and still active head when the military 
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demand for appellees’ fabrics arose) seems to refute what¬ 
ever speculations appellant makes as to anticipatory matter 
to be inferred from the Dreyfus patent. As evident from 
plaintiff’s Exhibit 6 and the testimony relative thereto 
(App. pp. 50-56), very large firms in the textile, dye, j and 
fluorescent fighting business were contacted by the Army 
and sought as sources of supply for daylight fluorescent 
fabric, an urgently needed military material. Among firms 
such as duPont, Skinners Satin, and the like first contacted 

j 

by the Army was Celanese-Celluloid Corp., whose presi¬ 
dent was Mr. Dreyfus. And yet despite the investigation 
of these firms, the only available source of supply was ap¬ 
pellees’ first licensee, Continental Lithograph Corpora¬ 
tion. It is to be noted that the date of the Historical Data 
sheet for this military procurement was August 10, 1942. 
It is respectfully submitted that it would take an extraor¬ 
dinary and positively established fact to justify appel¬ 
lant’s assuming, as he necessarily does with respect to Ex¬ 
hibit 6, that, out of mere disinterest, no firms other than 
Continental Lithograph were reported as sources of sup- 
. ply for the desired daylight fluorescent fabric. In addi¬ 
tion to showing that appellees’ fabrics were not known to 
firms skilled in the art who, out of patriotic as well as pjrofit 
motives, would have been expected to volunteer, if they 
knew how, as sources of military supply, Exhibit 6 casts 
another pertinent fight on the invention in suit. The 
genesis of this invention was not in the textile field, where 
it would have arisen if it were nothing more than an| ex¬ 
pected development in the art; rather this invention ajrose 
from the work of private individuals then associated, as 
licensors, with a firm in the non-analogous field of lithog¬ 
raphy. The invention was not only striking and unex¬ 
pected in its effect and utility; it arose from an unpre¬ 
dictable source outside its field of manufacture and use. 

] 
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Although the District Court refused to let the wit¬ 
ness Switzer recount his conferences with Mr. Dreyfus 
and the Celanese officials and engineers in connection with 
the interest of Celanese becoming a supplier to meet the 
procurements placed with Continental Lithograph Cor¬ 
poration [from which testimony, if it had been offered, it 
is believed the acknowledgment of appellees’ invention by 
Mr. Dreyfus and his engineers would have been clearly 
evident], yet there is a document of record which appears 
to establish, beyond equivocation, the efforts of Mr. Drey¬ 
fus’ company, Celanese Corporation, to acknowledge ap¬ 
pellees’ invention. This is the script of a “commercial” 
from Celanese Corporation’s radio program “Greater 
Moments in Music” for January 19, 1944, appearing as 
Exhibit B in paper No. 6, File Wrapper of the application in 
suit (PL’s Ex. 1). In this radio broadcast (although mis¬ 
taken in confusing appellee Switzer’s brother Robert with 
appellee Ward as the co-inventor of daylight fluorescent 
fabrics), Mr. Dreyfus’ company gave credit for the dis¬ 
covery of daylight fluorescent cellulose acetate (“Celanese” 
is a trademark for cellulose acetate fabric) to “two young 
scientists 14 associated with Continental Lithograph Cor¬ 
poration, Joseph and Robert Switzer.” Celanese Corpora¬ 
tion took credit for supplying the fabric given “fluorescent 
treatment by Continental.” 

The foregoing conduct by Celanese Corporation dear¬ 
ly seems to refute the inferences of anticipation which ap¬ 
pellant tries to make out of the Dreyfus patent. 

As to the independent investigation of the novelty 
of appellees’ invention by other branches of the Govem- 

14 The designation of “scientist” was then quite flattering to 
Joseph Switzer. Although he is now more qualified by ex¬ 
perience, Mr. Switzer’s formal education stopped upon his 
graduation from the Berkeley, California, high school a few years 
before the date of the Celanese broadcast. 





« 






<• 


4 




*1 


s 


33 

I 

ment, Exhibit 11 and the testimony relative thereto (App. 
pp. 62-63) shows that the Signal Corps of the U. S. Army 
conducted a royalty renegotiation proceedings under Pub¬ 
lic Law 768, with the attendant consideration of patentable 
novelty, and approved continued payment of royalties by 
appellees’ licensee for daylight fluorescent fabrics pur¬ 
chased for military use. Although the Court indicated 
such matters had little probative value, the fact remains 
that the renegotiation was conducted by an officer and 
lawyer whose duty was to save the Federal Government 
money by determining what “royalties, if any” 15 were 
“fair and just.” The document has the value of represent¬ 
ing the estimate of a then unpatented invention contempo¬ 
raneously with its first use, as contrasted with appellant’s 
reaction, colored by contact with prospective infringers, 
many years later. 

If the Court had permitted Mr. Switzer to testify fur¬ 
ther with respect to the Canadian licensee. Guarantee Silk 
Dyeing & Finishing Co., the very severe novelty investiga¬ 
tion made by the Canadian Government on royalties pay¬ 
able to appellees would have been of record. On the 
matter of government investigations of novelty it is re¬ 
spectfully submitted that the profferred testimony of Dane 
with respect to novelty investigations of the British Gov¬ 
ernment would have been admissible. Although Dane did 
not pretend to be a British barrister, he was a British 
business man familiar not merely in general with the 
present practice of the British Government regarding per¬ 
mitted imports of materials covered by foreigners owning 
British patents on the materials and the payment of royal¬ 
ties out of the realm under licenses granted under such 

i 

foreign held patents. Rather, Dane was familiar, in paiiic- 
_ 

! 

15 Public Law 768, now 35 U. S. C. 89. 
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ular, with the proceedings which were prosecuted with 
respect to payment of royalties on daylight fluorescent 
fabrics in Great Britain and the importation of daylight 
fluorescent pigments. It would seem that he would have 
been competent to testify as to the British proceedings in 
which he was involved. 

While foreign governments have different standards 
of invention than those domestically required for patent¬ 
ability, nevertheless, due to the fact that such novelty in¬ 
vestigations of Britain and Canada relate to payments of 
sums contrary to general prohibitions upon any transfer 
of assets out of the realm, the consideration of invention 
by such governmental bodies is necessarily highly sharp¬ 
ened and is of considerably more probative value than the 
granting of corresponding patents in such countries, for 
example. Again, the estimate of invention by the British 
Government for example, would, it is believed, have made 
appellant’s speculations regarding Colour Index and Abel 
appeal even more fanciful. Except as excluded testimony 
regarding acknowledgments of appellees’ invention by 
foreign governments might have been excessively cumula¬ 
tive, if there were any error by the Court below it would 
appear to have been in the exclusion of such testimony. 

THE PROCEEDINGS BELOW. 

Appellant’s discussion of the proceedings below are 
on the whole, accurate, in so far as the mere course of pro¬ 
ceedings commencing in the Patent Office up to the decree 
below are related. The appellant’s statement, however, in 
no way reveals the confusion of the Patent Office in the 
continually shifting attack upon the claims in suit. Such 
confusion may account, in part, for the apparent failure, 
even yet, of appellant to appreciate appellees’ invention. 
The succession of several Examiners in the Patent Office 
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prevented any continuous prosecution or consideration. 
.Until just before final rejection, each action brought a 
further citation of references adding to the volume and 
constituting a tacit admission that previously cited inf¬ 
erences were not adequate. The Board of Appeals, faded 
with a heavy record, practically parrotted the Examiner, 
even to the extent of repeating obvious errors of the Ex¬ 
aminer (App. p. 163), such as citing theories of the Ex¬ 
aminer based on a 1946 publication cited against this ap¬ 
plication filed in 1942. For example, in the final rejec¬ 
tion, the Examiner criticized a certain affidavit with (re¬ 
spect to a French patent, alleging that the affidavit did pot 
report a test of a certain alternative example in that foreign 
reference. The Board of Appeals, in both its original and 
reconsidered decision, repeated that criticism. A con¬ 
siderable part of the trial below was occupied by appellees 
in demonstrating to the Court, as had repeatedly been pro¬ 
tested to the Board of Appeals and the Examiner, that 
the affidavit in question related to the very example for 
which the Examiner had criticized the affidavit for jal- 
legedly not reporting! (App. pp. 74-85.) 

In the nearly ten years of prosecution of the applica¬ 
tion in suit, appellant and the Patent Office have never 
been able to set up a consistent line of attack upon the 
claims in suit, revealing further the uncertainty of appel- 
lant. The most consistently applied reference has been the 
manifestly inadequate British patent to Abel. This Was 
cited by the Examiner in the first action but by the tiine 
of the Examiner’s Statement on appeal to the Board of 
Appeals, it had become secondary, at least, to a French 
patent No. 579,896 to Rhodiaseta. Appellant relied heavily 
on the French Rhodiaseta patent in the Court below, but 
since the Court below mentioned the Rhodiaseta patent 
specifically in its Memorandum Opinion as being inade- 

I 
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quate, that reference, once the bell-wether, is not even 
mentioned in the brief. 

Even at this appellate stage, appellant is not familiar 
with the record in the case. On page 4 of the appellant’s 
brief it is stated that two references “not previously cited 
or relied upon” were called to the Court’s attention at the 
start of the trial b elow. These references were Dreyfus 
and Colour Index^and actually were only two of four 
impleaded so-called references sprung at commencement of 
trial. The two other items were obviously incompetent 
because published after the filing of the application in suit 
and were withdrawn at the en.d of the trial. Appellees’ 
complaint regarding the citation Dreyfus and Colour Index 

A 

at the commencement of the trial is not only as to the 
element of surprise involved, but that such recitation 
represented another instance of inconsistent opinion and 
the dragging up of matter which had presumably become 
water over the dam. 

And in this appeal, appellant even criticizes the Court 
below for accepting and believing appellees’ reports of 
tests of the prior art! This now major ground of attack is 
directed especially to the tests of the Dreyfus reference. 
Appellant alleges that the reported tests of the Dreyfus 
dyeing (Ex. 5-B) are incomplete because “the final rinsing 
step was not performed.” (Br. p. 13). It is true that Ex¬ 
hibit 5-B was not rinsed after drying, but, as apparent on 
the face of the record (App. p. 195, last sentence, first 
paragraph) rinsing is not a required step in the Dreyfus 
process but only an optional “after treatment.” The test 
by which Exhibit 5-B was produced is, thus, not incom¬ 
plete. Further, appellant is estopped on the record from 
now asserting that the Court below erred in accepting and 
believing appellees’ testimony with respect to the tests in 
question. Appellant’s solicitor has apparently forgotten 


that just before final argument before the trial Court, 
appellees came prepared with suitable equipment to per¬ 
form the optional after treatment in open court. Ap¬ 
pellant having sprung the reference at the commencement 

*> 

of trial, appellees were naturally not earlier fully equipped 
to perform optional experiments. As shown by page 138j of 
the Appendix, the Court commented with respect to com¬ 
parative tests of Exhibits 5-A (Abel), 5-B (Dreyfus) and 
5-C (appellees). The Court stated that it did not believe 
they were vital to the case, although indicating that if it 
appeared they were, the Court would allow the tests to be 
performed even though the case was technically closed. 
Appellant’s solicitor concurred with the Court, stating:! 

Mr. Schimmel: “I do not believe it is vital to 

the case, either.” (App. p. 138.) 

Appellant now seeks to assert, as a point on appeal, a mat¬ 
ter in which he concurred with the opinion of the Coirt 
below as being not important to the case! 

REBUTTAL OF ARGUMENT. 

(a) METHOD CLAIMS: 

Most of the arguments against the District Count’s 
finding of patentability of appellees’ method claims have 
been answered in detail above. To answer a further minor 
criticism, claims 6 and 16 are criticized because claim 6 
does not recite a temperature limitation for the flushing 
water and claim 16 does not mention that the fabrics, to be 
flushed, are to be flushed with water (Br. pp. 10, 17). 
As to this broad claim 6, admittedly it is not limited to the 
temperature of the flushing water, but since the specifica¬ 
tion repeatedly points out the danger of coalescence of the 
fabric if the flushing water is too warm, it would be Ap¬ 
parent to those skilled in the art that, in the broad defmi- 
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tion of the invention, suitable judgment, as directed by the 
specification, should be exercised. As for the criticism of 
claim 16, it is actually a criticism of possible redundancy in 
the other claims which mention “flushing with water.” 

4 

Merriam Webster’s Dictionary defines the intransitive 

* 

verb “flush” as meaning “To draw water from, or pour it 
over or through (a pond, meadow, sewer, etc.); to wash 
out by a rush of water.” Other dictionaries likewise de¬ 
fine “flush” as inherently meaning with water. 

In general the error of appellant’s attacks upon the 
method claims on appeal he in the assumption that because 
a dye capable of daylight fluorescence can be found in one 
reference and various process steps can be found indi¬ 
vidually or in different order in several other references, 
appellees’ claims are met. If appellant’s solicitors will 
recall, and as is evident from the Memorandum Opinion, 
it was the matter of major concern to the District Court 
below whether, as a matter of law a valid method claim 
can issue when the method steps can be found separately 
in various references or in different order in other refer¬ 
ences. The District Court requested counsel to furnish 
memoranda on this point of law. The answer, as brought 
out in authorities cited by the Court in its opinion and 
needing no repetition here, is that such method claims are 
patentable and valid in law, provided it is found as a fact 
that new and useful results are attained and skill beyond 
that expected in the calling is involved in so combining or 
rearranging prior art method steps. 

Since the District Court found most emphatically, as 
a fact, that inventive skill (answering to the highest stand¬ 
ards of invention) was involved by appellees in inventing 
their method, and since the foregoing detailed analysis of 
the prior art with respect to appellees’ method shows that 
the appellant’s contentions with respect to the prior art 


* 




39 


are based only on speculation which is blind to the evidence 
-of record, the District Court’s finding of fact is not only 
“not clearly erroneous” but thoroughly warranted. *1116 
District Court’s finding of fact must, therefore, not ohly 
stand, but its consequent conclusions of law must also 
stand. 16 


(b) COMPOSITION CLAIMS. 

As noted above, the only attack leveled at the com¬ 
position of matter claims, i.e. claims 11 to 15 inclusive, 
is that the claims are functional. This is a criticism which 
did not clearly arise in the Patent Office until the Board 
of Appeals’ decision; even then the Board did not seem to 
criticize the limitation, to which appellant now objects,]so 

i 

much as being functional and indefinite but as not adding 
“anything in the way of clarity to the definition of the 
composition claimed” (App. p. 174). At no time in the 
trial Court below did appellant question the technical suf¬ 
ficiency of appellees’ composition claims. 

In the first place, just as appellant is estopped j to 
criticize the Court’s satisfaction with the sufficiency of 
the comparative tests of the prior art, so should appellant 
now be estopped to bring up a line of attack which was 
dropped and not urged in the Court below. Further, and 
this is where some limit should be put, on the endless 
shifting in the grounds for refusing appellees’ patent, by 
not raising the criticism of functionality until decision by 
the Board of Appeals, appellees were denied the opportu¬ 
nity, if it were ever needed, of amending their claims to 
draw them in a more satisfactory form technically. 

In the second place, and conclusively, the claims 
themselves, in their present form, are sanctioned by the 


16 Standard Oil Development Co. v. Marzall [U. S. App. D. 
C. 1950], 181 F. 2d, 280, 283. 
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language in General Electric Co. v. Wabash Appl. Co., 
304 U. S. 364, the very authority which appellant cites as 
grounds for criticizing the claims. On page 17 of the brief, 
appellant states that the “vitalizing language of the claims 
are the words: 

‘said dye being so arranged and orientated in said fila¬ 
ments of said fabric that said fabric exhibits daylight 
fluorescence.’ ” 

If Claim 11, for example, had been examined more care¬ 
fully, it would have been apparent that the claim calls for 
a composition of matter comprising (1) a fabric of organic 
filaments and (2) a daylight fluorescent dye of stated 
characteristics “dispersed” in said filaments. As evident 
from the specification (App. p. 142) it is the word “dis¬ 
perse^ which is the vitalizing term in the combination 
which defines the physical relationship of the dye in the 
filaments from which the result of daylight fluorescence 
flows. The distinction over prior art dyed filament struc¬ 
tures resides therein, as pointed out above. The phrase to 
which appellant objects simply tells those skilled in the 
art the result which flows from having the dye thus dis¬ 
persed. In dealing with consequences of molecular dis¬ 
persions, appellees are dealing with structures which can¬ 
not be picked apart and weighed in the hand, as parts of 
a machine, but structures which are none the less real, for 
they may be measured and determined by even simple 
tests, such as the heating to separate out the subtractive 
colors, as discussed above. It was undoubtedly claims to 
compositions of matter of the general chemical and physi¬ 
cal class such as the present one which the Supreme Court 
had in mind when it stated in the General Electric case: 

“A limited use of terms of effect or result, which ac¬ 
curately define the essential qualities of a product to 
one skilled in the art, may in some instances be per- 
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missible and even desirable, but a characteristic es¬ 
sential to novelty may not be distinguished from the 
old art solely by its tendency to remedy the problems 
in the art met by the patent.” (304 U. S. 364, 371. j 

Manifestly claims of the style of appellee’s composition 
claims are not only not condemned by the Supreme Court 
but sanctioned and approved. The distinction of appel- 

i 

lees’ fabrics over the prior art does not reside solely in the 
phrase which appellant now argues as being technically 
insufficient. 

CONCLUSION. ! 

. i 

Throughout its brief, appellant, as revealed by jits 

attacks upon the findings of the Court below by way! of 
speculation, seems to assume, out of his customary role 
as appellee before this Court, that appellees still have the 
burden of overcoming the presumption which once arise 
out of the fact that the Patent Office has refused a patent 
on appellee’s application. Appellees have shown that tliey 
properly overcame that burden in the Court below. The 
burden is now on appellant to show that the Court below 
had no justification of record for its findings in its mani¬ 
festly carefully considered opinion and judgment. Appel¬ 
lant has not met that burden and cannot meet it with hire 
speculations or dissatisfaction with the District Court’s 
estimate of the witnesses’ credibility. The judgment of fhe 
Court should be affirmed by dismissing this Appeal. 

Respectfully submitted, 

Ely & Frye, 

By Albert L. Ely, Jr., 
Attorneys for Appellees[ . 
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APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA CIR¬ 
CUIT 


REPLY BRIEF FOR THE COMMISSIONER OF PATENTS 


At the outset in making a reply to the arguments 
advanced in appellees’ brief, appellant is compelled to 
point out that, except for the first two paragraphs of 
the jurisdictional statement, the first nine pages of the 

i 

brief refer to matters which are clearly improper, irrel¬ 
evant and immaterial to the decison of the issues raised 


i 

i 
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(i) 
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by this appeal. Admittedly, this matter is outside the 
record of this case (Appellees’ brief 5). Hence, on its 
face, it is not properly in appellees’ brief. A mere in¬ 
spection thereof will show clearly its irrelevancy, im¬ 
materiality and impertinence. 

Notwithstanding that appellant feels certain that this 
Court will ignore this matter in arriving at its decision, 
nevertheless, appellant for the record enters a denial 
of the numerous innuendoes interspersed therethrough 
that the conduct of appellant and of his counsel in this 
case in taking this appeal was improper and motivated 
by something other than the public interest. Any and 
all such intimations which have been incorporated in 
this portion of the brief and woven into the pattern 
of the argument elsewhere in the brief are herewith 
categorically denied, both individually and collectively. 

Considering appellees’ attack upon the prior art re¬ 
lied upon by appellant, it is noted that there is frequent 
allusion (Br. 20) to the fact that three of the four refer¬ 
ences are foreign publications, and the statement is 
made that “this and other Courts have repeatedly 
pointed out that a foreign reference is not competent 
and anticipatory where experimentation is required, 
as by substituting suggested alternatives in specific 
examples” (Br. 22). Appellant takes issue with this 
statement of the law, and accordingly presents here¬ 
with a resume of the rulings of this Court and other 
courts on this question. 

The law relating to foreign publications or patents 
as references against a claimed invention is said to stem 
from Seymour v. Osborne, 11 Wall. 516, wherein the 
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Supreme Court held the defense of invalidity of the 
patent in suit because described in a foreign publica¬ 
tion not made out unless it is shown that 

“the description and drawings (of the foreign pub¬ 
lication) contain and exhibit a substantial repre¬ 
sentation of the patented improvement in such full, 
clear and exact term as to enable any person skilled 
in the art or science to which it appertains |to make, 
construct and practice the invention.’’ 

It is interesting and important to note that the Court 
used the expression “substantial representation”, not 
exact representation. Under the rule so announced, 
this Court in In re Ek, 57 App. D. C. 203,19 ij. 2d 677; 
Becket v. Coe, 69 App. D. C. 51, 98 F. 2d 332; and 
Baldwin-Southwark Corp. et al. v. Coe, 76 App. D. C. 
412,133 F. 2d 359, held that foreign patents are valid 

I 

references when there is a clear disclosure of the inven¬ 
tion sought to be patented in the United States, and 
that such disclosures are to be measured not by what 
may be made out of them, but by what is clearly and 
definitely expressed therein. 

The Court of Customs and Patent Appeals, whose 
decision in In re Cross was apparently approved by this 
Court in Becket v. Coe, supra, said in that case (In re 
Cross, 20 CCPA 710, 62 F. 2d 182) that 

“We know of no rule relating to foreigh patents 
when used as references which requires that every 
element and feature of the claims in the patent 
application shall be clearly shown in such foreign 
patent.” 
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This holding was referred to in In re Mulligan, 23 
CCPA 1220, 83 F. 2d 917; and still later in In re Sher¬ 
man, 26 OOPA 1337,104 F. 2d 619, the Court said: 

“Upon the question of the weight to be given a 
foreign patent cited as a reference, whatever else 
may be said, it is well settled that it is not required 
that the patent describe the identical thing in order 
to be a reference, and where there is a difference 
the question of whether such difference involves 
invention or mere mechanical skill must be con¬ 
sidered.’ * 

Furthermore, that Court has held that foreign patents 
may be combined with others for what is clearly shown 
therein—In re Cross and In re Sherman, both supra—, 
a rule which appears to express the same thought as 
that of this Court in Davies v. Coe, 65 App. D. C. 345, 
346, 83 F. 2d 602, where certain claims were held pat¬ 
entable over a combination of a foreign patent and a 
United States patent. 

Of the cases cited by appellees (Br. 20) in support 
of the rule that a foreign reference is not competent 
where experimentation is required, as by substituting 
suggested alternatives in specific examples (Br. 22), 
it should be noted that not a single case makes any 
reference to suggested alternatives in specific examples. 
Furthermore, all the cases are in accord that if the 
foreign publication or patent is so clear and explicit 
that it teaches the subject matter claimed it operates 
as an anticipation. As pointed out in the Wisconsin 
Alumni Case, 85 F. 2d 166,167, where the foreign pub¬ 
lication relied upon contains mere vague and general 
representations which are not enough, without the 


necessity of experimentation, to teach the claimed 
invention, then such a publication fails as an anticipa¬ 
tion. This rule of experimentation as a measure of the 

i 

anticipatory value of a foreign publication is further 
brought out in the Hollywood-Maxwell Co. Case, 183 
F. 2d 261, 263, where the Court reviewed the rule re¬ 
specting foreign disclosures as anticipations, and held 
that such disclosures are valid if the teaching is clear 
and explicit without further experimentation; that 
precise identity between claims and specification of a 
domestic and foreign patent is not required; ttyat sub¬ 
stantial identity is sufficient, and that the experimenta¬ 
tion must be more than the work of a mechanic. Fur¬ 
thermore, as clearly pointed out in that case, even 
assuming that the foreign patent does not, when read 
within its four comers, disclose the claimed invention 
with sufficient clarity to invalidate, nevertheless, it is 
not incompetent as a part of the prior art to negative 
invention in the subject matter of the claims. 

Accordingly, it is submitted that foreign patents are 
just as effective as references as other patents for what 
they clearly show or for what those skilled in the art 
can be expected to have been taught thereby, and that 
such patents, if clear and definite, are part of the prior 
art and may be combined with other prior disclosures' 
to negative invention and patentability in the claims 
of a patent application. 

Applying the above rule of law respecting foreign 
patents to the facts of the instant case, it is submitted 
that it is crystal clear that only ordinary skill is in¬ 
volved in utilizing the fluorescent rhodamine dye dis¬ 
closed in the Abel British patent in any of the specific 
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examples of that patent, and that that amount of 
experimentation, assuming that it is experimentation, 
is within the skill of the art and is permissible under 
the rule enunciated above. Hence, since the trial court 
found that the materials and steps utilized by appel¬ 
lees are disclosed in the prior art, it would appear that 
the Court erred in its evaluation of these foreign dis¬ 
closures and in failing to recognize as a matter of law 
that these disclosures are valid as anticipations or as 
negativing invention for everything clearly disclosed 
therein. 

Appellees question the right of appellant to raise the 
issue of functionality with respect to the composition- 
article claims, i.e., claims 11 to 15, inclusive, stating that 
this is a belated attack upon the technical sufficiency of 
the claims which was not urged in the Court below and 
that appellant should be estopped to raise this issue (Br. 
39). Apart from the fact that appellant’s counsel recol¬ 
lects that he did urge this ground of rejection in final 
argument—which was not reported (App. 137)—, it 
should be noted that under the rule of Hill v. Wooster, 
132 U. S. 693, this Court should not authorize the issu¬ 
ance of a patent containing certain claims unless it finds 
affirmatively that the claims are in fact patentable. 
Further, this Court has laid down the rule that in deter¬ 
mining patentability, the Court must consider any 
material brought to its attention, whether or not the 
decision of the Patent Office was based thereon. Knut¬ 
son v. Gallsworthy, 82 U. S. App. D. C. 304, 306-308, 
313-14,164 F. 2d 497; Radtke Patents Corp. v. Coe, 74 
App. D. C. 251,270,122 F. 2d 937, cert, denied 314 U. S. 
695. 
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On the merits of these claims, appellees contend that 
the vitalizing feature is the definition of the daylight 
fluorescent dye “dispersed” in the fabric filaments 
(Br. 40) and that the ability of the dyes to exhibit the 
claimed effect, i.e., daylight fluorescence, depends upon 
the distribution and spacing of the dye molecules in the 
fiber (Br. 14). However, the claims are silent as to 
what that distribution or spacing is. While it ! is true 
that the witness stated that “uniform” distribution 
throughout the filament (App. 30) creates the desired 
effect, it is emphasized that the claims state only that 
the dye is so arranged and oriented in the filaments that 
the fabric exhibits daylight fluorescence. Admittedly, 
this matter of distribution is the point of novelty. Un¬ 
less the claims clearly specified the uniform distribu¬ 
tion, it is clear that they fall squarely within tjie con¬ 
demnation of the Supreme Court in General Electric 

i 

Co. v. Wabash Appliance Corp., 304 U. S. 364, that a 
characteristic essential to novelty may not be distin¬ 
guished solely by functional language. Since these 
claims do not meet the statutory (R.S. 4888) require¬ 
ment for particularity and definiteness, under the rule 
of the General Electric Case, it is necessary for this 
Court to pass upon that issue and to adjudge whether 
appellees are entitled, according to law, to receive a 
patent for the subject matter of claims 11 to j.5, in¬ 
clusive. 

With respect to appellees admission (Br. 3^) that 
method claim 6 is not limited to the temperature! of the 
flushing water, it is noted that the argument is ad¬ 
vanced that it would be apparent to those skilled in the 
art, in view of the specification, to exercise suitable 
judgment to avoid a temperature which would coalesce 


8 


the filaments of the fabric. Since claims are to be read 
separately from the specification—Graver Tank et al. 
v. Linde Air Products, 336 XL S. 271—and since, in a 
proceeding to obtain a patent, claims are read broadly 
and limitations not expressly stated are not read 
therein, it is submitted that appellees argument is with¬ 
out merit. The rule is well established that the claims 
must recite all necessary and essential limitations—In 
re Crowell, 23 CCPA1246,84 F. 2d 206; In re Seabury, 
23 App. D. C. 377—and that limitations of the specifica¬ 
tion will not be read into the claims. As set forth by this 
Court in Seyforth v. Coe, 76 App. D. C. 96,129 F. 2d 58: 

“we are not at liberty as appellant suggests to fill 
out the deficiency in the claim by reference to the 
application or to other claims not before us.” 

Under these circumstances, it is suggested that appel¬ 
lees’ claims (claims 6 and 16) stand self-condemned and 
allowance thereof by the trial court was clearly errone¬ 
ous. 

Appellant earnestly contends that the judgment of 
the District Court is not supported by the evidence or 
by the law which should govern this case, and accord¬ 
ingly submits that the judgment should be reversed and 
the case remanded with instructions to dismiss the 
complaint. 

E. L. Reynolds, 

Solicitor, United States Patent Office. 

J. Schimmel, 

Of Counsel. 

January, 1952. 
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